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Title  49— Department  of  Transportation 

CHAPTER  VI— URBAN  MASS 
TRANSPORTATION  ADMINISTRATION 
(Docket  No.  70-02,  Mottce  1) 

PART  604— CHARTER  BUS  OPERATIONS 
Codification  of  Requirentents 

On  June  13.  1975.  the  Urban  Maas 
Transportation  Adml^tration  published 
its  proposed  regulations  governing  the 
provision  of  charter  bus  service  by  re¬ 
cipients  of  Federal  financial  assistance 
for  the  purchase  and  (^ration  of  buses. 

The  Urban  Mass  Transportation  Act  of 
1964.  as  amended.  49  U.S.C.  1604  et  seq. 
(hereinafter  “the  UMT  Act”),  makes 
available  both  capital  and  operating  as¬ 
sistance  for  mass  transportation  facili¬ 
ties  and  equimnent.  In  addition,  certain 
provisions  of  title  23,  United  States  Code 
(Highways)  authorize  the  use  of  Federal- 
aid  highway  funds  for  capital  costs  of 
carrying  out  non-highway  mass  trans¬ 
portation  projects. 

Funds  fnun  both  programs  may  be 
made  available  for  bus  projects.  The  au¬ 
thorizing  legislatiim  restricts  tilgible 
projects,  however,  to  “mass  transporta¬ 
tion,”  and  expressly  excludes  charter, 
sightseeing  or  school  bus  service.  UMTA 
ther^ore  does  not  fund  buses  the  prin¬ 
cipal  use  of  which  is  such  service.  Pur¬ 
suant  to  an  Opinkm  of  the  Utxnptn^er 
General  of  the  United  States,  UMTA  does 
permit  its  grantees  to  use  federally-fi¬ 
nanced  equipment  in  “incldoital”  char¬ 
ter  (H>erations — (H)erati(ms  that  do  not 
interfere  with  regularly  scheduled  service 
to  the  public  (see  Appendix  A  of  this 
part) .  Operating  assistance  imder  section 
5  of  the  UMT  Act,  however,  may  only  be 
used  to  support  mass  transportation  op- 
eraticms.  These  regulations  codify  the 
“incidental”  charter  restrlcticHi  on  the 
use  of  federally-financed  equipment,  give 
guiddines  for  Incidental  use  of  mass 
transportation  equipment,  and  estal^ish 
financial  reporting  procedures  that  will 
enable  UMTA  to  ensure  that  Federal 
eratlng  assistance  will  not  be  used  in 
support  of  charter  operations. 

The  charter  bus  operati(Mis  of  grantees 
of  Federal  financial  assistance  for  the 
purchase  or  operation  of  buses  are  fur¬ 
ther  constrained  by  section  3(f)  of  the 
UMT  Act,  as  amended,  which  applies  also 
to  bus  grants  under  the  Federal-aid 
highway  programs  of  Title  23.  Section 
3(f)  of  the  UMT  Act.  49  U.S.C.  1602a). 
provides  that  an  applicant  for  Federal 
assistance  for  the  purchase  or  (^ration 
of  buses  (and/(w  the  operation  of  the 
equipment)  must  enter  into  an  agree¬ 
ment  with  the  Secretiuy  of  Transporta¬ 
tion  that  it  will  not  engage  in  charter 
bus  operations  outside  of  the  urban  area 
within  which  it  provides  regularly  sched¬ 
uled  mass  transportation  service  except 
as  provided  in  an  agreement  with  the 
Secretary  of  Transportation  that  in  his 
judgment  provides  fair  and  equitable  ar¬ 
rangements  designed  to  ensure  that  the 
Federal  finimriiai  assistance  will  not  en- 
aUe  the  assist^  (weratore,  vdiether  pub¬ 
lic  or  private,  to  foreclose  private  opor- 
ators  from  the  intercity  charter  bus  In- 
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dustry  vdiere  such  private  (orators  are 
willing  and  able  to  provide  service. 

The  proposed  regulations  required 
public  operators  in  constnictlng  their 
charter  rates  to  take  Into  account  the 
actual  costs  (both  direct  and  Indirect) 
of  operating  charter  service,  without  re¬ 
gard  to  capital  or  operating  assistance 
received  under  either  the  Federal-Aid 
Highway  Act  or  the  UMT  Act,  and  com¬ 
pelled  public  operators  to  generate  reve¬ 
nues  from  their  charter  bus  operations 
that  were  equal  to  or  greater  than  the 
cost  of  providing  the  service.  The  pro¬ 
posed  regulations  also  set  out  a  require¬ 
ment  for  a  cost  allocation  plan,  the  con¬ 
struction  of  charter  rates  based  on  that 
allocation,  and  the  generation  of  revenues 
that  equal  or  exceed  cost  as  determined 
In  the  allocation  plan.  As  a  result  of  the 
public  comments  on  the  proposed  regu¬ 
lations,  we  have  made  some  changes  In 
the  final  regulations  which  cause  them 
to  differ  from  the  proposed  regulatlcms. 
The  requirement  of  cost  certification 
was  for  the  most  part  favorably  received, 
although  several  different  views  were  put 
forth  as  to  what  costs  should  or  should 
not  be  subject  to  certification.  These 
final  regulations  require  the  certification 
of  all  costs  which  are  attributable  to  a 
public  operator’s  charter  bus  operations. 
Public  operators  must  Include  in  their 
cer^cations,  in  addition  to  all  other 
relevant  costs,  depreciation  expense  on 
federally-assisted  buses,  facilities  and 
equipment  as  an  element  of  cost,  and 
State  and  Federal  taxes  whether  or  not 
the  public  operator  pays  such  taxes. 

The  accounting  methods  used  by  a 
grantee  to  arrive  at  certified  costs  must 
be  consistent  with  its  regular  methods 
of  accounting,  and  must  be  consistent 
with  generally  accepted  accounting  prin¬ 
ciples.  Public  operators  therefore  may 
not  use  an  accounting  method  to  con¬ 
struct  favorable  rates  for  charter  bus 
operations  if  the  accounting  method  used 
is  different  from  their  regular  method  of 
accoimting. 

Like  the  proposed  regulations,  the  final 
regulations  require  the  public  operator 
applicant  to  give  notice  to  all  private  op¬ 
erators  in  its  service  area  of  its  propos^ 
charter  bus  operations.  Private  operators 
are  aUowed  to  comment  at  public  hear¬ 
ings  on  the  public  operator’s  proposed 
charter  bus  operations  prior  to  each  new 
grant.  Private  operators  are  also  allowed 
to  comment  on  a  public  operator’s  pro¬ 
posed  charter  bus  operations  where 
grants  are  already  approved  since 
grantees  are  required  to  come  into  com¬ 
pliance  with  this  new  part.  The  UMTA 
Administrator  will  take  into  account 
these  comments  in  making  a  decision 
whether  to  approve  the  public  operator’s 
plan  as  a  “fair  and  equitable  arrange¬ 
ment”  within  the  meaning  of  a  section 
3(f)  of  the  UMT  Act,  or  to  take  some 
action  in  disapprovaL 

The  final  regulations  do  not  require 
quarterly  or  annual  rQX)rting  of  charter 
revenues  by  a  public  operator.  Such  <«>- 
erators  are,  however,  required  to  main¬ 
tain  records  which  Justify  their  costs. 
These  records  must  be  made  available  In 
the  event  they  are  requested  by  an  au¬ 


thorized  person.  The  failure  of  a  public 
(Verator  to  produce  such  records  when 
requested  will  result  In  UMTA’s  refusal 
to  pay  requisitioned  fimds. 

In  addition  to  the  requirements  that 
charter  revenues  exceed  costs,  the  final 
regulations  pix^blt  any  practice  which 
is  designed  to  circumvent  the  require¬ 
ments  of  section  3(f)  of  the  UMT  Act. 
Under  this  provision,  a  private  operator 
may  complain  if  it  believes  that  specific 
point-to-point  charter  rates  charged  by 
an  UMTA  grantee  are  designed  to  elimi¬ 
nate  competition  by  private  charter  op¬ 
erators  on  these  routes,  or  if  he  believes 
that  the  grantee  has  violated  the  agree¬ 
ment. 

Other  changes  made  in  the  final  regu¬ 
lations  Include  a  modified  definition  of 
the  term  “urban  area”  which  is  now  de¬ 
fined  as  the  entire  area  within  which  a 
public  operator  is  authorized,  by  appro¬ 
priate  local.  State,  and  Federal  law.  to 
conduct  mass  transportation  services. 
The  words  “authorized  by  appropriate 
local.  State,  end  Federal  law”  did  not 
appear  in  the  proposed  regulations.  The 
definition  of  "charter  bus  operations” 
has  been  modified  to  exclude  sightseeing 
services.  Federally-assisted  buses,  facili¬ 
ties  and  equipment  may  not  be  used  In 
sightseeing  service,  however,  except  on 
an  incidental  basis.  A  new  provision  has 
been  added  to  these  final  regulations 
which  clarifys  that  the  public  hearing 
on  charter  bus  operations  is  the  same 
hearing  required  under  section  3(d)  of 
the  UMT  Act.  Finally,  the  procedures  for 
certification  in  lieu  of  notice  has  been 
modified  to  require  proof  where  an  appli¬ 
cant  certifies  that  there  are  no  private 
charter  bus  curators  in  Its  service  area. 

The  Administrator  will  investigate  all 
complaints  made  under  the  procedures 
in  these  regiUations.  In  the  event  of  a 
finding  of  a  violation,  he  may  order  such 
remedial  measures  as  he  deems  appro¬ 
priate,  including  cancellation  of  the 
agreement.  Where  he  finds  that  there 
has  been  a  continuing  pattern  of  viola¬ 
tions,  the  Administrator  may  prohibit 
disbursement  of  fxmds  under  the  instant 
grant  contract  or  bar  a  grantee  from 
the  receipt  of  further  Federal  financial 
assistance  for  mass  transportation  facili¬ 
ties  and  equipment.  Formal  administra¬ 
tive  procedures  are  provided  for  the  ad¬ 
judication  of  complaints. 

A  number  of  grantees  have,  prior  to 
the  publication  of  this  notice,  entered 
into  agreements  under  previous  and 
superseded  versions  of  the  charter  bias 
legislation.  In  section  813(a)  of  the 
Housing  and  Community  Development 
Act  of  1974  (Pub.  L.  93-383,  88  Stat.  633) , 
the  (Congress  authorized  the  modification 
of  these  agreements  to  conform  with 
current  requirements;  these  regulations 
provide  procedutes  for  effecting  ap¬ 
propriate  modifications.  In  addition, 
since  passage  of  the  National  Mass 
Transportation  Assistance  Act  of  1974, 
which  brouidit  section  S(f)  into  its  cur¬ 
rent  form,  many  UMTA  grantees  have 
signed  grant  contracts  Incorporating  an 
agreement  not  to  engage  in  charter  bus 
smwIm  at  except  in  accordance  with 
an  agreement  that  has  not  yet  been  en- 
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tered  Into  as  of  the  date  of  this  notice. 
The  procedures  contained  herein  may  be 
used  for  the  creation  of  appropriate  ar¬ 
rangements. 

In  summary,  these  final  regulations 
govern  the  formulation  and  content  of 
agreements  required  in  the  tJMT  Act 
and  the  Federal-Aid  Highway  Act  which 
in  the  judgment  of  the  Secretary  of 
Transportation  provides  fair  and  equita¬ 
ble  arrangements  designed  to  ensure  that 
the  Federal  financial  assistance  will  not 
enable  the  assisted  operations,  whether 
public  or  private,  to  foreclose  private  op¬ 
erators  from  the  intercity  charter  bus  in¬ 
dustry  where  such  private  operators  are 
willing  and  able  to  provide  service. 

Although  these  are  final  regulations, 
interested  persons  are  invited  to  submit 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Commimications 
should  Identify  the  regulatory  docket  or 
notice  number  and  be  submitted  to  the 
Urban  Mass  Transportation  Administra¬ 
tion,  Office  of  the  Chief  Counsel,  Atten¬ 
tion:  Rules  Docket  Number  76-02.  Notice 
1,  400  7th  Street  S.W.,  Washington,  D.C. 
20590.  All  communications  received  will 
be  considered. 

These  regulations  are  issued  under  the 
authority  of  the  Urban  Mass  Transporta¬ 
tion  Act  of  1964,  as  amended  (49  U.S.C. 
1601  et  seq.) :  23  U.S.C.  142  (a)  and  (c) ; 
23  U.S.C.  103  (e)  (4) ;  49  CFR  1.51. 

In  consideration  of  the  foregoing,  it 
is  proposed  to  issue  a  new  Part  604  of  49 
CFR  Chapter  IV  as  follows. 

Issued  on;  March  29,  1976. 

Robert  E.  Patricelli, 

Urban  Mass  Transportation 
Administrator. 

'  Subpart  A — General 

604.1  Purpose. 

604.2  Scope. 

604.3  Definitions. 

604.4  Public  hearing  requirement. 

Subpart  B — Charter  Bus  Agreements 

604.10  Purpose. 

604.11  Use  of  mass  transportation  equip¬ 

ment. 

604.12  Agreement. 

604.13  Content  of  agreement. 

604.14  Other  agreements. 

604.16  Notice. 

604.16  Certification  in  lieu  of  notice. 

604.17  Comments  by  private  charter  bus 

operators. 

604.18  Approval  of  charter  bus  operations. 

Subpart  C — Modification  of  Prior  Agreements  and 
Amendment  of  Appiications  for  Assistance 

604.20  Modification  of  prior  agreements. 

604.21  Amendment  of  applications  for  as¬ 

sistance. 

Subpart  D — Revisions  of  Certification 
604.30  Revisions  of  certification. 

Subpart  E — Complaint  Procedures  and  Remedies 

604.40  Filing  a  complaint. 

604.41  Notification  of  the  respondent. 

604.42  Accumulation  of  evidentiary  mate- 

riaL 

604.43  Adjudication. 

604.44  Remedy  where  there  has  been  a  omi- 

tlnulng  pattern  of  violations. 
604.46  Judicial  review. 


Subpart  F — Reports,  Information  and  Records 
Sec. 

604.60  Reports  and  Information. 

604.61  Records. 

Axtthoritt:  Urban  Mass  Transportation 
Act,  as  amended  (40  U A.C.  1601  et.  seq.) ;  23 
UA.C.  108(e)(4);  23  U.S.C.  142  (a)  and  (c); 
and  49  CFR  1.61. 

Subpart  A — General 
§  604.1  Purpose. 

The  purpose  of  this  part  is  to  prescribe 
policies  and  procedures  governing  the 
provision  of  charter  bus  services  and  the 
reporting  of  charter  bus  revenues  and 
expenses  by  recipients  of  Federal  finan¬ 
cial  assistance  for  the  purchase  or  opera¬ 
tion  of  buses  under  either  the  Urban 
Mass  Transportation  Act  of  1964,  as 
amended,  or  those  provisions  of  title  23, 
United  States  Code,  that  authorize  the 
use  of  Federal-aid  highway  funds  for 
the  purchase  of  buses.  The  procedures  of 
this  part  are  designed  to  ensure  that  cap¬ 
ital  and  (H>erating  assistance  made  avail¬ 
able  under  these  statutes  will  not  be  used 
in  support  of  charter  bus  operations. 

By  the  terms  of  section  3(f)  of  the 
Urban  Mass  Transportation  Act  of  1964, 
as  amended,  which  is  made  applicable  to 
bus  purchases,  no  Federal  financial  as¬ 
sistance  may  be  provided  for  the  pur¬ 
chase  or  operation  of  buses  unless  the 
grantee  enters  into  an  agreement  with 
the  Secretary  of  Transportation  that  the 
grantee,  or  any  operator  of  mass  trans- 
portaticai  equipment  for  that  grantee, 
will  not  engage  in  charter  bus  operati(xis 
outside  the  urban  area  within  which  it 
provides  regularly  scheduled  mass  trans¬ 
portation  service,  except  as  permitted 
under  that  agreement. 

§  604.2  Scope. 

These  regulations  apply  to  all  recipi¬ 
ents  of  Federal  financial  assistance  for 
the  purchase  or  operation  of  buses  im- 
der:  (a)  the  Urban  Mass  Transportation 
Act  of  1964,  as  amended  (49  U.S.C.  1601 
et  seq.);  (b>  23  U.S.C.  142  (a)  and  (c>; 
and  (c)  23  U.8.C.  103(e)  (4)  who  derived 
more  than  fifteen  thousand  dollars  ($15,- 
000)  in  annual  revenues,  during  its  most 
recently  (xnnpleted  fiscal  year,  from 
charter  bus  operations  as  defined  herein. 

§  604.3  Definitions. 

(a)  Except  as  otherwise  provided, 
terms  defined  in  the  Urban  Mass  Trans¬ 
portation  Act  of  1964,  as  amended  (49 
U.S.C.  1604,  1608)  are  used  in  this  part 
as  so  defined. 

(b)  For  purposes  of  this  part — 

“The  Acts”  means  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended 
(49  U.S.C.  1601  et  seq.) ;  23  U.S.C.  142  (a) 
and  (c);  and  23  U.S.C.  103(e)(4). 

“Administrator”  means  the  Urban 
Mass  Transportation  Administrator  or 
his  designee. 

“Agreement”  means  a  contractual 
agreement  required  under  section'  3(f) 
of  the  Urban  Mass  Transportation  Act  of 
1964,  as  amended  (49  U.S.C.  1602(f)) 
providing  that  a  grantee,  or  any  opera¬ 
tor  of  mass  transportation  equipment  for 
a  grantee,  will  not  engage  in  charter  bus 
operations  outside  its  lurban  areas  except 


by  the  terms  of  that  agreement. 

“Applicant”  means  applicant  for  as¬ 
sistance  under  the  Acts. 

“Assistance”  means  Federal  financial 
assistance  for  the  purchase  or  operation 
of  buses  under  the  Acts. 

“Grant  contract”  means  the  contract 
between  the  Government  and  the  grantee 
which  states  the  terms  and  conditions 
for  assistance  under  the  Acts. 

“Certification  of  costs”  means  a  state¬ 
ment  prepared  using  generally  accepted 
accounting  principles,  consistent  with  a 
grantee’s  regular  accounting  methods, 
and  certified  to  be  true  and  accurate  by 
a  grantee’s  chief  financial  officer.  Ihis 
statement  indicates  the  elements  of  cost 
that  are  attributable  to  a  grantee’s 
charter  bus  operations.  A  grantee’s 
statement  must  include  depreciation  ex¬ 
pense  on  federally-assisted  buses,  facili¬ 
ties  and  equipment  as  an  element  of  cost, 
and  State  an  1  Federal  taxes,  whether  or 
not  the  grantee  is  required  to  pay  such 
taxes.  This  statement  shall  also  give  as¬ 
surance  that  the  revenues  generated  by 
charter  bus  operations  are,  and  shall  re¬ 
main,  equal  or  greater  than  the  cost  of 
providing  the  service.  ’The  period  cov¬ 
ered  by  a  grantee’s  statement  shall  not 
be  less  than  two  or  greater  than  four  of 
its  most  recently  completed  fiscal  quar¬ 
ters.  (Costs  which  are  subject  to  certif¬ 
ication  are  listed  in  Appendix  B  of  this 
part. 

“Charter  bus  operations”  means  trans¬ 
portation  by  bus  of  a  group  of  persons 
who,  pursuant  to  a  common  purpose,  and 
under  a  single  contract,  at  a  fixed  charge 
for  the  vehicles  or  service,  in  accordance 
with  the  carrier’s  tariff,  have  acqiiired 
the  exclusive  use  of  a  bus  to  travel  to¬ 
gether  under  an  Itinerary,  either  agreed 
on  in  advance,  or  modified  after  having 
left  the  place  of  origin.  (ITiis  includes 
the  Incidental  use  of  buses  for  the  exclu¬ 
sive  transportation  of  school  students, 
personnel  and  equipment.) 

“Cost  allocation  plan”  means  the  doc¬ 
umentation  identifying,  accumulating, 
and  distributing  cost  attributable  to 
charter  bus  operations  together  with  the 
allocation  methods  used. 

“(jrovemment”  means  the  Government 
of  the  United  States  of  America. 

“Grantee”  means  a  recipient  of  assist¬ 
ance  under  the  Acts. 

“Incidental”  means  charter  bus  oper¬ 
ations  which  do  not  interfere  with  regu¬ 
larly  scheduled  service  to  the  public  (as 
defined  in  the  Opinion  of  the  Comptrol¬ 
ler  General  of  the  United  States,  B- 
160204,  Dec«nber  7,  1966,  which  is  at¬ 
tached  as  Appendix  A  of  this  part) . 

“Urban  area”  means  the  entire  area 
in  which  a  local  public  body  is  author¬ 
ized  by  appropriate  local.  State  and  Fed¬ 
eral  law  to  provide  regiilarly  scheduled 
mass  transportation  service.  ’ITiis  in¬ 
cludes  all  areas  which  are  either:  (a) 
within  an  “urbanized  area”  as  defined 
and  fixed  in  accordance  with  23  CFR 
Part  470,  subpart  B;  or  (b)  within  an 
“urban  area”  or  other  built-up  place  as 
determined  by  the  Secretary  under  sec¬ 
tion  12(c)  (4)  of  the  Urban  Mass  Trans¬ 
portation  Act  of  1964,  as  amended  (49 
U.S.C.  1608(c)(4)). 
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Subpart  B— Charter  Bus  Agreements 
§  604.10  Purpose. 

Hie  puipose  of  this  Is  to  for¬ 

mulate  procedures  for  the  developmoit 
of  an  agreement  concerning  charter  bus 
operations. 

§  604.11  Use  of  mass  transportatitHi 
equipment. 

(a)  No  grantee  or  operattu:  of  mass 
transportation  equipment  shall  engage 
in  charter  bus  operations  using  buses, 
facilities,  or  equipment  funded  under  the 
Acts  except  on  an  incidental  basis  in 
strict  copipliance  with  the  Opinion  of  the 
Comptroller  General  of  the  United 
States,  B-160204,  December  7.  1966.  in 
Appendix  A  of  this  imuI. 

(b)  Any  of  the  foQowing  tises  of  mass 
transportation  buses  in  charts  bus  oper¬ 
ations  will  be  presumed  not  to  be  inci¬ 
dental: 

(1)  Weekday  charters  which  occur 
during  peak  morning  and  evening  rush 
hours; 

(2)  We^day  charters  which  require 
buses  to  travel  mmre  than  fifty  miles  be¬ 
yond  the  grantee’s  urban  area;  or 

(3)  WedLday  charters  which  require 
the  use  at  a  particular  bus  for  more  than 
a  total  ol  six  hours  in  any  one  day. 

S  6M.12  Agreement. 

Every  grantee  shall  as  a  condition  of 
assistance,  enter  into  a  written  agree¬ 
ment,  that  neither  it  nor  any  (operator 
of  mass  transportation  equipment  on 
its  bdudf,  will  engage  in  any  charter 
bus  operaticxis  where  points  of  origin 
or  destination  will  be  outside  of  its  urban 
area  except  as  permitted  under  that 
agreement  The  agreement  shall  become 
a  part  of  the  grant  contract  between  the 
Government  and  the  grantee. 

S  604.13  Contents  of  agreement. 

Except  as  provided  in  S  604.14  the 
agreonent  required  by  §  604.12  shall  con¬ 
tain  the  following  iMrovisions: 

Special  Agreement — These  provisions  are 
tound  to  ocmstltuta  fair  and  equitable 
arrangements  within  the  meaning  ot  section 
3(f)  of  the  Urban  Mass  TTamportatlon  Act 
of  1964,  as  amended,  to  assure  that  the 
financial  assistance  granted  by  the  Oovem- 
ment  under  this  mass  traaq>ortatlon  grant 
project  will  not  enable  the  grantee.  «r  any 
opMator  of  the  project  eqtilpment  for  the 
grantee,  to  foreclose  private  operators  from 
the  Intercity  charter  bus  Industry  where  such 
private  tqierators  are  wUling  and  able  to  pro¬ 
vide  such  service. 

Accordingly,  the  parties  agree  as  follows; 

(1)  The  grantee  agrees  that  neither  it,  nor 
any  opo'ator  or  project  equipment,  wiU  en¬ 
gage  in  charter  bus  c^rations  outside  the 
xirban  area  within  which  it  provides  regu¬ 
larly  scheduled  mass  transi>ortatlon  services 
except  as  provided  herein. 

(3)  The  grantee,  or  any  operator  of  project 
eqxiipinent,  agrees  that  revenues  generated 
by  its  CbMiter  bus  operatkxia  are  equal  or 
greater  than  the  cost  of  providing  charter 
bus  operations  eonststent  with  its  cost  aBo- 
cattoaplan. 

(3)  The  grantee,  or  any  operator  of  project 
•qiiliBnant,  agrees  that  It  wlU  not  establish 
any  ehartsr  rata  which  Is  designed  to  fore¬ 
close  oompetttloa  by  private  charter  bus 
operators. 


(4)  The  grantee  agrees  that  It  win  not 
engage  in  any  practice  which  oonstltutea  a 
means  of  avoiding  the  requirements  of  thld 
agreement  or  part  604  of  the  Utban.  Hass 
Transportation  regulations. 

(6)  The  grantee  agrees  that  the  project 
facilities  and  equipment  shaU  be  used  for  the 
provisloa  of  mass  transpentation  servicss 
vrithin  its  urban  area  and  that  any  use  of 
project  facilities  and  equipment  in  charter 
service  wUl  be  incidental  to  and  ahcUl  not 
Interfere  with  the  use  of  such  facllltiss  and 
equipment  in  mass  tnmsportatlon  services 
to  the  public. 

(6)  If  the  Administrator  determines  that 
there  has  been  a  violation  at  this  agre«nent, 
he  may  order  such  remedial  measures  as  he 
may  deem  appr(^>riate,  including  cancela¬ 
tion  of  this  agreement.  The  Administrator 
may  prchlblt  disbursement  of  funds  under 
the  grant  contract  to  the  grantee  or  operator 
if  he  determines  that  there  has  been  a  con¬ 
tinuing  pattern  of  violations  of  the  terms 
of  this  agreement,  and  may  biu  future  Fed- 
wal  financial  assistance  to  the  grantee. 

§  604.14  Other  agreements. 

Where  the  Administrator  determines 
that  the  requirements  of  section  3(f)  of 
the  UlfT  Act  and  section  164(b)  of  the 
highway  Act  can  be  met  by  an  agree¬ 
ment  which  ccmtalns  provisions  other 
than  those  set  forth  in  i  604.13  of  this 
part,  he  may  authorize  the  use  of  alter¬ 
native  provisions  as  he  deems  appro¬ 
priate. 

§  604.15  Notice. 

(a)  Each  ai^licant  who  engages  or 
wishes  to  engage  charter  bus  (^rattons 
shall  include  the  ffdlowing  in  its  iqj^llca- 
tlon; 

(1)  A  statement  that  it  has  provided 
written  notice  to  all  private  charter  bus 
operators  operating  in  its  urban  area  of 
its  application  for  assistance  and  its  pro¬ 
posed  or  existing  charter  bus  operatiems; 

(2)  A  stat^nent  that  It  has  published 
in  a  newspaper  of  general  circulation  in 
its  urban  area  a  notice  of  Its  applica- 
tkm  and  its  proposed  or  existing  (diarter 
bus  operations; 

(3)  A  certification  of  costs  for  the  ap¬ 
plicants  proposed  charter  bus  operations; 

(4)  A  cost  allocation  idan. 

(b)  The  notice  required  by  paragraphs 
(a)(1)  and  (a)(2)  of  this  seetkm  shall 
Include  the  following  Infonnatkm: 

(1)  A  description  of  the  area  within 
which  the  ai^licant  is  authorized  by  lo¬ 
cal,  State  and  Federal  law  to  conduct 
charter  bus  operations.  Copies  of  the 
document  granting  such  authority  should 
be  attached.  Where  there  are  disputes 
over  Juilsdictlcm  pending  that  would  af¬ 
fect  charter  bus  (operations  this  infor¬ 
mation  should  be  tnchzded  in  that  notice. 

(2)  An  estimatton  of  the  number  of 
each  type  of  bus  which  will  be  enqployed 
(m  the  proposed  charter  bus  operations, 
and  the  number  of  weekdays  or  week¬ 
ends  those  buses  will  be  available  for 
charter  bus  operatkms.  The  applicant 

also  inf-iuda  a  statement  that  the 
pitoposed  use  of  these  buses  will  not  inter¬ 
fere  with  regularly  scheduled  mass 
transportatiem  services. 

(3)  A  statement  of  the  time,  date,  and 
place  of  public  hearings  required  under 
section  3(d)  of  the  Urban  lifiiss  Trans- 


P(»iatlon  Act  of  1964.  as  amended  (49 
UJ3.C.  1602(d)).  to  be  hdd  on  the  ap¬ 
plication  for  assistance. 

(c)  Copies  of  the  appllcatkm  for  as¬ 
sistance  and  noUce  required  by  para¬ 
graph  (a)  of  this  shall  be  available  for 
inspection  during  the  regular  business 
hours  at  the  office  of  the  applicant. 

S  604.16  Certification  in  lien  of  notice. 

If  there  are  no  larlvate  charter  bus  op¬ 
erators  oparating  in  the  applicant’s  urban 
area,  the  apidlcant  may  so  caiify  in  its 
application  in  lieu  of  meethig  the  re¬ 
quirements  i  605.15.  This  certificatKm 
shall  be  accompanied  by  a  statanent 
that  the  iqii^cant  has  published,  in  a 
newspaper  of  genaral  circulation  in  its 
urban  area  a  notice  stating  that  it  has 
applied  for  assistance  under  the  Acts  as 
provided  under  §  604.15(b)  and  that  it 
has  certified  that  there  are  no  private 
charter  bus  (H>erators  operating  in  its 
urban  area.  A  copy  of  the  notice  as  pub¬ 
lished  shall  be  included. 

S  604.17  Commmts  by  privale  charter 
bua  operator*. 

Private  charter  bus  operators  may  file 
written  comments  on  an  apidlcant’s  pro¬ 
posed  or  existing  charter  bus  operations 
at  the  time  of  the  public  hearing  held 
pursuant  to  section  3(d)  of  the  Urban 
Mass  Transportatkm  Act  of  1964.  as 
amended  (49  UE.C.  1602(d) ).  The  com¬ 
ments  (rf  private  charter  bus  operators 
must  be  submitted  by  the  applicant  to 
the  Administrator  together  with  the 
transcript  of  this  public  hearing  required 
pursuant  to  49  U.S.C.  1602(d) . 

§  604.18  Approval  of  charter  bus  opera- 
tioaa. 

(a)  The  Administrator  will  consider 
the  comments  filed  by  private  charter  bus 
operators  ixior  to  making  any  findings 
regarding  either  the  applicant’s  certifica¬ 
tion  of  costs,  cost  all(x;ation  plan,  or 
other  aspects  of  its  proposed  charter  bus 
operations. 

(b)  After  a  showing  by  the  applicant 
that  it  has  coou>lied  with  the  require¬ 
ments  of  49  U.S.C.  1602(d)  and  this  sub¬ 
part,  the  Administrator  may  acc^  the 
applicant’s  certification  of  costs  and  oth¬ 
erwise  approve  its  cost  allocation  plan 
and  charter  bus  opa*ationB.  Sucdi  accepi- 
atx;e  imd  approval,  however,  is  std>)ect 
to  audit  and  Inspection  vriilch  may  be 
ccmduct^  at  any  time  by  the  Govern¬ 
ment  under  i  604.52  of  this  part. 

(c)  If  the  Administrator  finds  that 
the  applicant  has  not  complied  with 
the  notice  requlranent  of  §  604.15,  or 
otherwise  finds  that  the  applicant’s  cer- 
t]A(»tion  of  costs,  (X)6t  allocation  i^an, 
or  proposed  (diarter  bus  (^wratlons  are 
unacceptable,  he  will  so  notify  the  ap¬ 
plicant  In  wTithig  stating  the  reasons  for 
his  findli^. 

(cD  Within  30  days  after  receiving  no¬ 
tice  of  adverse  findings  from  the  Ad- 
minliUxator,  an  applicant  may  file  writ¬ 
ten  to  the  Administrator’s 

findings  or  submit  a  revised  ecrtlfication 
of  costs,  a  revised  coat  allocation  piaii.’ 
or  a  nvtsed  proposal  for  Ms  charter  bos 
operations.  4 
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(e)  Upon  receipt  of  notice  of  accept¬ 
ance  of  its  certification  of  costs,  cost  al¬ 
location  plan,  and  approval  of  its  char¬ 
ter  bus  operations,  the  applicant  may 
enter  into  an  agreement  with  the  Admin¬ 
istrator  under  §  604.12  of  this  part. 

Subpart  C — Modification  of  Prior  Agree¬ 
ments  and  Amendment  of  Applications 

for  Assistance 

§  604.20  Modification  of  prior  agree¬ 
ments. 

(a)  Any  grantee  which,  prior  to  the 
adoption  of  this  part,  entered  into  an 
agrreement  required  by  section  164(a)  of 
the  Federal-Aid  Highway  Act  of  1973, 
section  3(f)  of  the  Urban  Mass  Trans¬ 
portation  Act  of  1964,  as  amended  (49 
U.S.C.  1602(f)),  not  to  engage  in  char¬ 
ter  bus  operations  in  competition  with 
private  providers  of  charter  bus  opera¬ 
tions  outside  its  urban  area,  or  an  in¬ 
terim  agre^ent  under  section  3(f)  al¬ 
lowing  charter  bus  operations,  shall  seek 
modification  of  that  agreement  to  con¬ 
form  to  the  requirements  of  this  part  in 
accordance  with  paragraphs  (b)-(d)  of 
this  section. 

(b)  The  grantee  shall  develop  a  certifi¬ 
cation  of  costs  for  its  charter  bus  opera¬ 
tions  and  send  it  with  its  proposed  or 
existing  charter  bus  operations  and  cost 
allocation  plan  to  private  charter  bus 
operators  whose  service  originates  in  the 
grantee’s  urban  area. 

(c)  The  grantee  shall  allow  30  days 
for  persons  receiving  notice  in  this  sec¬ 
tion  to  respond  with  written  comments 
concerning  its  proposed  or  existing  char¬ 
ter  bus  (H^erations. 

(d)  After  receiving  written  ccmunents, 
the  grantee  shall  send  his  proposal  with 
written  comments  thereon  to  the  Admin¬ 
istrator  for  his  review  imder  §  604.18  of 
this  part. 

§  604.21  Amendment  of  applications  for 
assistance. 

Pending  applications  for  assistance 
upon  which  public  hearings  have  been 
held  pursuant  to  section  3(d)  of  the 
UMT  Act  (49  U.S.C.  1602(d)).  and  ap¬ 
plications  which  have  been  approved  by 
the  Administrator  but  for  which  no  grant 
contract  has  been  executed,  shall  be 
amended  by  the  applicant  to  conform  to 
this  part  by  following  the  procediu’es  of 
§  604.20(b) -(d).  Any  other  applications 
for  assistance  shall  comply  with  SS  604.15 
or  604.16  of  this  part. 

Subpart  D — Revisions  of  Certification 
§  604.30  Revisions  of  certification. 

(a)  Certification  of  costs  filed  under 
this  part  may  be  revised  by  a  grantee  or 
any  operator  of  project  equipment  by 
filing  proposed  revisions,  properly  certi¬ 
fied,  with  the  Administrator.  Notice  of 
those  revisions  shall  be  sent  to  private 
charter  bus  rn^erators  in  the  urban  area, 
who  may  file  ccxnments  with  the  Admin¬ 
istrator  within  IS  days  after  receipt  of 
notice.  Proposed  revisions  shall  become 
effective  30  days  after  filing  unless  within 
that  period  the  Administrator  finds  them 
to  be  unacceptable  and  so  notifies  the 
party  filing  the  certification  of  costs. 

(b)  UMTA  may  require  that  certlfica- 


ti(m  ol  costs  be  revised  using  the  proce¬ 
dures  in  paragrs^  (a)  of  this  section 
where  the  grantee  has  a  gross  revenue 
change  of  25  percent  or  more  fnxn  the 
average  two  preceding  fiscal  quarters. 

Subpart  E — Complaint  Procedures  and 
Remedies 

§  604.40  Filing  a  complaint. 

Any  interested  party  may  file  a  com¬ 
plaint  with  the  Administrator  alleging  a 
violation  or  violations  of  terms  of  an 
agreement  entered  into  pursuant  to 
9  604.12.  A  complaint  must  be  in  writing 
and  must  specify  in  detail  the  action 
claimed  to  violate  the  agreement,  and 
must  be  accompanied  by  evidence  suf¬ 
ficient  to  enable  the  Administrator  to 
make  a  preliminary  determination  as  to 
whether  probable  cause  exists  to  believe 
that  a  violation  of  the  agreement  has 
taken  place. 

§  604.41  Notification  to  the  respondent. 

On  receipt  of  any  complaint  under 
9  604.40,  or  on  his  own  motion  if  at  any 
time  he  will  have  reason  to  believe  that 
a  violation  may  have  occurred,  the  Ad¬ 
ministrator  will  provide  written  notifica¬ 
tion  to  the  grantee  concerned  (herein¬ 
after  called  the  “respondent”) .  The  Ad¬ 
ministrator  will  inform  the  respondent 
of  the  conduct  which  constitutes  a  prob¬ 
able  violation  of  the  agreement. 

§  604.42  Accumulation  of  evidentiary 
material. 

The  Administrator  will  allow  the 
resftondent  not  more  than  30  days  to 
show  cause,  by  submission  of  evidence, 
why  no  violation  should  be  deemed  to 
have  occurred.  A  like  period  shall  be 
allowed  to  the  complainant,  if  any,  dur¬ 
ing  which  he  may  submit  evidence  to 
rebut  the  evidence  offered  by  the 
respondent.  The  Administrator  may 
undertake  such  further  investigation  as 
he  may  deem  necessary,  including,  in  his 
discretion,  the  holding  of  an  evidentiary 
hearing  or  hearings  before  an  Admin¬ 
istrative  judge. 

§  604.43  Adjudication. 

(a)  After  reviewing  the  results  of  such 
Investigation,  including  hearing  tran¬ 
scripts,  if  any.  and  all  evidence  sub¬ 
mitted  by  the  parties,  the  Administrator 
will  make  a  written  determination  as  to 
whether  the  respondent  has  engaged  in 
charter  bus  operations  in  violation  of 
terms  of  the  agreement. 

(b)  If  the  Administrator  determines 
that  there  has  been  a  violaticm  of  this 
agreement,  he  may  order  such  remedial 
measures  as  he  may  deem  appropriate. 

(c)  If  the  Administrator  should  deter¬ 
mine  that  a  violation  has  occurred,  he 
will  include  a  specific  statment  as  to 
whether  there  has  been  a  continuing  pat¬ 
tern  of  violations. 

(d)  The  determination  by  the  Admin¬ 
istrator  will  include  an  analysis  and  ex¬ 
planation  of  his  findings. 

§  604.44  Remedy  where  there  has  been 
a  continuing  pattern  of  violations. 

If  the  Administrator  determines,  pur¬ 
suant  to  this  subpart,  that  there  has  be^ 


a  continuing  pattern  of  violations  of  the 
terms  of  the  agreement,  he  may  bar  a 
errantee  from  the  receipt  of  further  finan¬ 
cial  assistance  for  mass  transportation 
facilities  and  equipment. 

§  604.45  Judicial  review. 

The  determination  of  the  Administra¬ 
tor  pimiuant  to  this  subpart  will  be  final 
and  conclusive  on  all  parties,  but  shall 
be  subject  to  judicial  review  pursuant  to 
■ntle  5  U.S.C.  §§  701-706. 

Subpart  F — Reports,  Information  and 
Records 

§  604.50  Reports  and  information. 

The  Administrator  may  order  any 
grantee  or  operator  for  a  grantee,  to  file 
special  or  separate  reports  setting  forth 
information  relating  to  any  transporta¬ 
tion  service  rendered  by  such  grantee  or 
operator,  in  addition  to  any  other  reports 
required  by  this  part. 

§  604.51  Records. 

(a)  Each  grantee  subject  to  this  part 
shall  maintain  such  records  as  are  suffi¬ 
cient  to  demonstrate  that  its  charter 
rates  are  in  compliance  with  the  terms  of 
its  agreement. 

(b)  Records  required  to  be  maintained 
under  paragraph  (a)  of  this  section  shall 
be  made  available  for  audit  and  inspec¬ 
tion  at  any  time  upon  the  request  of  an 
officer  or  employee  of  the  Government. 

(c)  Upon  the  request  of  an  authorized 
officer  or  employee  of  the  Government 
any  grantee  which  has  filed  a  certifica¬ 
tion  of  costs  pursuant  to  this  part,  shall : 

(1)  Specify  the  records  that  comply 
with  paragraph  (a)  of  this  section;  and 

(2)  Justify  certification  of  costs. 

(d)  Each  grantee  required  to  maintain 
a  record  imder  this  section  shall  preserve 
that  record  at  least  four  years  after  the 
last  day  of  the  calendar  year  in  which 
the  record  was  made  or  events  recorded 
in  that  record  occurred,  whichever  is 
later. 

Appendix  A 

COMPTROLLER  GENERAL  OF  THE  UNITED  STATES, 
WASHINGTON,  D.C.  20548 

B  160204. 

Dec.  7,  1966. 

Dear  Mr.  Wilson:  The  enclosure  with  your 
letter  of  October  4, 1966,  concerns  the  legality 
of  providing  a  grant  under  the  Urban  Mass 
Transportation  Act  of  1964  to  the  City  of 
San  Diego,  (City).  California.  The  problem 
involved  arises  in  connection  vrlth  the  defini¬ 
tion  in  subsection  9(d)(5)  of  the  act,  49 
U.S.C.  1608(d)  (5) ,  excluding  charter  or  sight¬ 
seeing  service  from  the  term  “mass  trans¬ 
portation.” 

It  appears  from  the  enclosure  with  your 
letter  that  the  City  originally  included  in  its 
grant  application  a  request  for  funds  to  pur¬ 
chase  8  buses  designed  for  charter  service. 
Subsequently  the  City  amended  its  applica¬ 
tion  by  deleting  a  request  for  a  portion  of  the 
funds  attributable  to  the  charter  bus  coaches. 
However,  in  addition  to  the  8  specially  de¬ 
signed  charter  buses  initially  applied  for,  the 
City  allegedly  uses  about  40  of  its  transit 
type  buses  to  a  substantial  extent  for 
charter-type  services.  In  light  of  these  factors 
surrounding  the  application  by  the  City,  the 
enclosure  requests  our  opinion  with  regard 
to  the  legality  of  grants  under  ttie  act  as  It 
applies  to  certain  matters  (in  effect  ques- 
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tlons) ,  isiilch  are  numbered  and  quoted  be¬ 
low  and  answered  In  the  <wder  presented. 

Number  one: 

“Tbe  grant  of  funds  to  a  City  to  purchase 
buses  and  equipment  which  are  Intended  for 
substantial  use  In  the  general  charter  bus 
business  as  well  as  In  the  Mass  Tranqxuta- 
tion  type  business." 

The  Urban  Mass  Transportation  Act  of 
1964  does  not  authorize  grants  to  assist  In 
the  purchase  of  buses  or  other  equipment  for 
any  service  other  than  urban  mass  trans¬ 
portation  service.  Section  3(a)  of  the  act 
limits  the  range  of  eligible  facilities  and 
equipment  to  "*  *  *  bxises  and  other  rolling 
stock,  and  other  real  or  personal  property 
needed  for  an  efficient  and  coordinated  mass 
transportation  system."  In  turn,  “mass 
transportation"  is  defined,  in  section  9(d) 
(6)  of  the  act,  specifically  to  exclude  charter 
service.  We  are  advised  by  the  Department 
of  Housing  and  Urban  Development  (HUD) 
that  under  these  provisions,  the  Department 
has  limited  its  grants  to  the  purchase  of 
buses  of  types  suitable  to  meet  the  needs  ot 
the  particular  kind  of  inban  mass  transpor¬ 
tation  service  proposed  to  be  furnished  by  the 
iqyplicant. 

HUD  further  advises  that: 

"One  (rf  the  basic  facts  of  urban  mass 
transportation  operations  is  that  the  need 
for  rolling  stock  is  far  greater  during  the 
morning  and  evening  rush  hours  on  week¬ 
days  than  at  any  other  time.  For  that  rea¬ 
son.  any  system  which  has  sufficient  rolling 
stock  to  meet  the  weekday  rush-hour  needs 
of  its  customers  must  have  a  substantial 
amount  of  equipment  standing  idle  at  other 
times,  as  well  as  drivers  and  other  personnel 
being  paid  when  there  is  little  for  them  to  do. 
To  relieve  this  inefficient  and  uneconomical 
situation,  quite  a  number  of  cities  have  of¬ 
fered  incidental  charter  service  using  this 
idle  equipment  and  personnel  during  the 
hours  when  the  same  are  not  needed  for  reg¬ 
ularly  scheduled  runs.  Among  the  cities  so 
doing  are  Cleveland,  Pittsbin^,  Alameda, 
Taooma,  Detroit  and  Dallas. 

“Such  service  contributes  to  the  success 
ot  urban  mass  transpmiatlon  operations  by 
bringing  in  addltkmal  revenues  and  provid¬ 
ing  full  employment  to  drivers  and  other 
employees.  It  may  in  some  cases  even  reduce 
the  nc^  for  Federal  capital  grant  assistance. 

"We  do  not  consider  that  there  is  any  vio¬ 
lation  of  either  the  letter  or  the.  spirit  of  the 
Act  as  a  result  of  such  incidental  xise  of 
buses  in  charter  sorlce.  To  guard  against 
abuses,  every  capital  facilities  grant  (xmtract 
made  by  this  Department  contains  the  fol¬ 
lowing  provisions: 

“‘Sec.  4.  V$e  of  Project  FaciUties  and 
Equipment — ^The  ^bllc  Body  agrees  that 
the  Project  facilities  and  equipment  will  be 
need  for  the  provision  of  mass  transportation 
service  within  its  urban  ares  for  the  period 
cE  the  useful  life  of  such  facilities  and 
equipment.  .  .  .  The  Public  Body  further 
agrees  that  during  the  Tiseful  life  of  the 
Project  facilities  and  equipment  It  will  s\ib- 
mtt  to  HUD  such  financial  statements  and 
other  data  as  may  be  deemed  necessary  to 
assure  compliance  with  this  Section.’ " 

It  is  our  view  that  grants  may  be  made 
to  a  dty  under  section  3(a)  ot  the  act  to 
purchase  buses  needed  by  the  dty  for  an 
dBclent  and  com'dinated  mass  transporta¬ 
tion  system,  even  though  the  city  may  in¬ 
tend  to  use  such  buses  for  charter  use  when 
the  buses  are  not  needed  on  regularty  sched¬ 
uled  runs  (i.e.  for  mass  transpcwtatlon  pur¬ 
poses)  and  would  otherwise  be  idle. 

Number  two: 

>  -  “Whether  a  grant  of  such  f\mds  is  proper 
if  charter  bus  use  is  inddental  to  Tnnag  pub- 
lle  tranqxMtation  operations.  If  so,  what  is 
the  definition  of  *lnddental  use.*  * 


We  are  advised  by  HUD  that  under  its  leg¬ 
islative  authority,  it  cannot  and  does  not 
take  charter  service  requirements  into  con- 
In  any  Way  in  evaluating  the  needs 
of  a  local  masB  transportation  system  for 
buses  or  other  equipment. 

HUD  fiurther  advises  that: 

"However,  as  indicated  above,  we  are  of  the 
opinion  that  any  lawful  use  of  project  equip¬ 
ment  which  does  not  detract  from  or  inter¬ 
fere  with  the  urban  mass  tran^iortation 
service  for  which  the  equipment  is  needed 
would  be  deemed  an  incidental  use  of  such 
equipment,  and  that  such  use  of  project 
equipment  is  entirely  permissible  under  our 
legislation.  What  uses  are  in  fact  incidental, 
under  this  test,  can  be  determined  only  on  a 
case-by-case  basis." 

In  view  of  what  we  stated  above  in  answer 
to  the  first  question,  the  first  part  of  ques¬ 
tion  two  is  answered  in  the  affirmative. 

As  to  the  second  part  ot  the  question,  in 
Security  National  Insurance  Co.  v.  Secuoyah 
Marina,  246  F.2d  830,  “incident”  is  defined  as 
meaning  “that  which  appertains  to  some¬ 
thing  else  which  is  primary.”  Thus,  we  can¬ 
not  say  HUD’S  definition  of  “incidental  use" 
as  set  forth  above  is  unreasonable.  Under  the 
act  involved  grants  may  be  made  to  purchase 
buses  only  if  the  buses  are  needed  for  an  ef¬ 
ficient  and  coordinated  mass  transportation 
system.  It  would  iq>pear  that  if  buses  are 
purchased  in  order  to  meet  this  need,  and  are, 
in  fact,  used  to  meet  such  need,  the  use  of 
such  buses  for  charter  service  when  not 
needed  for  mass  transportation  services 
would,  in  effect,  be  an  "incidental  use,"  in¬ 
sofar  as  pertinent  here.  In  our  opinion  such 
Incidental  use  would  not  violate  the  provi¬ 
sions  of  the  1964  act. 

Number  three: 

“The  grant  of  funds  for  mass  public  trans¬ 
portation  purposes  to  a  City  which  has  ex¬ 
pressed  an  intent  to  engage  in  the  general 
charter  bus  business  when  such  funds  would 
in  effect  constitute  a  subsidy  to  the  City  of 
its  intended  charter  bus  c^ratlons;  l.e.  free¬ 
ing  Municipal  funds  with  which  to  purchase 
charter  bus  equipment." 

Section  4(a)  of  the  1964  Act  (49  UAC. 
1603(a) )  provides,  in  part,  as  follows: 

“•  •  •  The  Administrator  (now  Secretary), 
cm  the  basis  of  engineering  stud  tee,  studies 
of  economic  feasibility,  and  data  showing  the 
nature  and  extent  of  eq>ected  utilization  of 
the  facilities  and  equipment,  shall  estimate 
what  portion  of  the  cost  at  a  project  to  be 
assisted  under  section  1602  of  this  title  can¬ 
not  be  reasonably  financed  from  revenues — 
which  portion  shall  hereinafter  be  called  'net 
project  cost’.  The  Federal  grant  for  such  a 
IMoJect  shaU  not  exceed  two-thlrda  of  the 
net  iHoJect  cost.  ’The  remainder  of  the  net 
project  cost  shall  be  provided,  in  cash,  from 
sources  other  than  FMeral  funds  *  * 

It  is  clear  from  the  legislative  history  of 
the  act  involved  that  the  "revenues”  to  be 
considered  are  mass  tran^iortstion  system 
revenues  including  any  revenues  from  inci¬ 
dental  charter  operatlona  ’There  Is  nothing 
in  the  language  of  the  act  which  requires 
HUD  to  tAiw.  Into  accoimt  the  status  of  the 
general  funds  of  an  applicant  city  in  deter¬ 
mining  how  much  ctq>ltal  grant  assistance 
to  extend  to  that  city. 

It  should  be  noted  that  in  a  sense  nearly 
every  coital  grant  to  a  city  constitutes  a 
partial  subsidy  of  every  activity  of  the  city 
which  is  supported  by  tax  revenues,  since  it 
frees  tax  revenues  for  such  other  usea 
Number  four: 

"With  ^eclfic  reference  to  the  application 
of  the  City  of  San  Diego  for  funds  under  its 
application  to  the  D^artment  of  Housing 
a-wd  Urban  Development  dated  June  S.  1966^ 
whether  the  Act  permlte  a  grant  to  punffiase 
equipment  wherein  25  per  cent  of  such  equip¬ 


ment  will  be  used  either  excluslvriy  or  sub¬ 
stantially  in  the  operatUm  of  charter  bus 
servloes." 

As  to  the  City  of  San  Diego’s  grant  appli¬ 
cation,  we  have  been  advised  by  HUD  as  f<fi- 
lows: 

“As  explained  above,  the  Act  authorises 
assistance  only  for  facilities  to  be  used  in 
mass  tranqmrtatlon  service.  We  could  not, 
therefore,  assist  San  Diego  in  pinchasing  any 
equipment  to  be  used  ’exclusively*  in  the 
<q>eration  of  charter  bus  service.  Further¬ 
more,  as  also  explained  above,  assisted  mass 
transportation  equipment  can  be  used  only 
Incidentally  for  such  charter  services. 

“Whether  equipment  used  ’substantially’ 
in  such  service  qualifies  under  this  rule  eitn 
be  answered  only  in  the  light  of  the  specifics 
of  the  Ban  Diego  situation.  •  *  •  we  have  al¬ 
ready,  during  our  preliminary  review  of  the 
City’s  application,  disallowed  about  8160,000 
of  the  proposed  project  cost  which  was  al¬ 
located  to  the  purchase  of  eight  charter-type 
buses. 

"The  final  application  of  the  City  of  San 
Diego  is  presently  under  active  oonsideration 
by  this  Department.  In  particular,  we  have 
requested  the  City  to  furnish  additional  in¬ 
formation  as  to  the  nature  and  extent  of  the 
proposed  use,  if  any,  of  project  facilities  and 
equipment  in  charter  service,  so  that  we  can 
further  evaluate  the  application  under  the 
criteria  above  set  forth.  Wo  have  also  re¬ 
quested  similar  information  from  Mr.  Fred¬ 
rick  J.  Ruane,  who  has  filed  a  taxpayers’  suit 
(Superior  Court  for  San  Diego  County  Civil 
#297329)  against  the  City,  contesting  its  au¬ 
thority  to  engage  in  charter  bus  operations.” 

As  indicated  above,  it  is  clear  that  under 
the  act  in  question  grants  may  not  legally 
be  made  to  purchase  buses  to  be  used  ’’ex¬ 
clusively"  in  the  operation  of  charter  bus 
service.  However,  in  view  of  the  purposes  of 
the  act  involved  It  is  our  opinion  that  a  city 
which  has  purchased  with  grant  funds  buses 
needed  tor  an  efficient  mass  tranqportation 
system,  is  not  precluded  by  the  act  from 
using  such  buses  for  charter  service  during 
idle  or  off-peak  periods  whed  the  buses  are 
not  needed  for  regularly  schedule  runs.  As 
indicated  above,  such  a  use  would  appear  to 
be  an  incidental  use. 

’The  fourth  question  is  answered  accord¬ 
ingly. 

As  requested,  the  correspondence  enclosed 
with  your  lettmr  is  returned  herewith. 

Sincerely  yours, 

Fsank  H.  WkrrzzL, 
Assistant  Comptroller  General 
of  the  United  States. 

SncloBures. 

The  Honorable  Bob  Wilson, 

House  of  Representatives. 

Appendix  B 

EXPENSE  BEPOBTXNG 
List  Of  Expenses 
iMaoa 

1.  Operators’  Salaries  and  Wages 

2.  Other  Scdarles  and  Wages 

FEIKGE  BENXPITS 

1.  FIC A  or  Railroad  Retirement 

2.  Pension  Flans  (including  long-term  dis¬ 
ability  insurance) 

3.  Hospital,  Medical  and  Surgical  Plans 

4.  Dental  Plans 

6.  Life  Insurance  Plans 

6.  Short-Term  DtaabtUty  Insurance  Flans 

7.  Unsn^jk^ment  Insurance 

g.  WcrkmMx’s  Compensation  lasuiancs  or  | 
Federal  Employees  Liability  Act  Oontrlhu-J 
tions 
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0.  sick  Leave 

10.  Holiday  (Including  all  premiums  paid 
for  on  holidays) 

11.  Vacation 

12.  Other  Paid  Absence  (bM^avement  pay. 
military  pay.  Jury  duty  pay,  etc.) 

13.  Uniform  and  Work  Clothing  Allowances 

14.  Other  Fringe  Benefits 

15.  Distribution  of  Fringe  Benefits 

SKEVICKS 

1 .  Management  Service  Fees 

2.  Advertising  Fees 

3.  Professional  and  Technical  Services 

4.  Temporary  Help 

5.  Contract  Maintenance  Services 

6.  Custodial  Services 

7.  Security  Services 

8.  Propulsion  Power 

9.  Utilities  Other  than  Pri^ulsion  Power 

10.  Dues  and  Subscriptions 

11.  Travel  and  Meetings 

13.  Bridge,  Tunnel  and  Highway  Tolls 
13.  Other  Services 

MATEBIALS  AND  SUPPLIES  CONSUMED 

1.  Fuel  and  Lubricants 

2.  Tires  and  Tubes 

3.  Other  Materials  and  Sui^lles 

CASUALTY  AND  LIABILITY  COSTS 

1.  Premiums  for  Physical  Damage  Insur* 
ance 

2.  Recoveries  of  Physical  Damage  Losses 

3.  Premiums  for  Public  Liability  and  Prap- 
erty  Damage  Insurance 

4.  Payouts  for  Uninsured  Public  Liability 
and  Property  Damage  Settlements 

0.  Provision  fw  Uninsured  Public  Liability 
and  Property  Damage  Settlements 

8.  Payouts  for  Insured  Public  Liability  and 
Property  Damage  Settlements 

7.  Recoveries  of  Public  Liability  and  Prop* 
erty  Damage  Settlements 

8.  Premiums  tor  Other  Corporate  Insur* 
ances 

9.  Other  Corporate  Losses 

10.  Recoveries  of  Other  Corporate  Losses. 

LEASES  AND  BENTALS 

I.  Transit  Way  and  Transit  Way  Structures 
and  Equipment 

3.  Passenger  Stations 

3.  Passenger  Parking  Facilities 

4.  Passenger  Revenue  Vehicles 

6.  Service  Vehicles 

8.  Operating  Yards  or  Stations 

7.  Engine  Houses.  Car  Shops  and  Garages 

8.  Power  Generation  and  Distribution  Fa¬ 
cilities 

9.  Revenue  Vehicle  Movement  Control  Fa¬ 
cilities 

10.  Data  Processing  Facllltlea 

II.  Revenue  Collection  and  Processing  Fa¬ 
cilities 

12.  Other  General  Administration  Facili¬ 
ties 

DEPRECIATION  AND  AMORTIZATION 

1.  Transit  Way  and  Transit  Way  Structures 
and  Equipment 

2.  Passenger  Stations 

3.  Passenger  Parking  Facilities 

4.  Passenger  Revenue  Vehicles 

5.  Service  Vehicles 

6.  Operating  Yards  or  Stations 

7.  Engine  Houses,  Car  Shops  and  Oarages 

8.  Power  Generation  and  Distribution 
Faculties 

9.  Revenue  Vehicle  Movement  Control 
Facilities 

10.  Data  Processing  Facilities 

11.  Revenue  CoUectlon  and  Processing 
Facilities 

18.  Other  General  Administration  Facilities 


PROPERTY  RETlREMBirT  WBITB-OVTS 

1.  Property  Betiretnent  Wrlte-OOi 

INTEREST  EXPENSE 

1.  Interest  on  Debt  Obligations  (net  of  In¬ 
terest  capitalized) 

OTHBK  TAXES 

1.  Federal  Income  Tax 

2.  State  Income  Tax 

3.  Property  Tax 

4.  Vehicle  Licensing  and  Registration  Fees 

5.  Fuel  and  Lubricant  Taxes 
8.  Other  Taxes 

EXPENSE  TRANSmS 

1.  Function  Reclasslficaitlons 

2.  Expense  Reclassifications 

3.  Capitalization  of  Nonoperating  Costs 

SXmSIDY  PAYMENTS 

1.  Purchased  Transportation  Servloe 

March  29,  1970. 

Inflationary  Impact  Statement 

FINAL  RECULATIONB 

Charter  Bus  Operations 
1  certify  that,  in  accordance  with  Execu¬ 
tive  Order  11821,  dated  November  27,  1974, 
and  Departmental  Implementing  Instruc¬ 
tions,  an  Inflationary  Impact  Statement  Is 
not  required  for  the  final  regulations  on 
Charter  Bus  Operations. 

Robert  E.  Patricelli, 

Urban  Mass  Transportation 

Administrator. 

(FR  Doc.76-9418  PUed  3-31-76:8:46  am] 


( Docket  No.  78-03,  Notice  1  ] 

PART  605— SCHOOL  BUS  OPERATIONS 
Codification  of  Requirenients 

On  June  13,  1975,  the  Urban  Masa 
published  proposed  regulations  govern¬ 
ing  school  bus  operations  by  recipients 
of  Federal  financial  assistance  for 
the  purchase  of  buses,  or  the  con¬ 
struction  or  operation  of  facilities  and 
equipment,  for  use  In  providing  mass 
transportation  service.  These  regula¬ 
tions  added  a  new  Part  605  to  UMTA 
regulations  to  protect  private  school 
bus  operators  who  are  in  competi¬ 
tion  with  federally-assisted  operators  In 
providing  transportation  for  school  stu¬ 
dents,  personnel  and  equipment.  The 
proposed  regulations  prohibited  school 
bus  operations  by  federally-assisted  op¬ 
erators  unless  such  operators  were  ex¬ 
pressly  permitted  under  section  3(g)  of 
the  Urban  Mass  Transportation  Act  of 
1964,  as  amended,  or  section  164(b)  of 
the  Pederal-Ald  Highway  Act  of  1973  (49 
U.S.C.  1602a(TO). 

Section  3(g)  provides  that  an  appli¬ 
cant  for  Federal  financial  assistance  for 
the  construction  or  operation  of  facilities 
and  equipment  for  use  in  providing  pub¬ 
lic  mass  transportation  service  must 
agree  not  to  engage  In  school  bus  opera¬ 
tions.  exclusively  for  the  transportation 
of  students  and  school  personnel,  In  com- 
petltlon  with  private  school  bus  opera¬ 
tors.  The  subsection  does  nOk  apply  If 
the  applicant  operates  a  school  system 
In  the  area  to  be  served  and  operates  a 


separate  and  exclusive  school  bus  pro¬ 
gram  for  such  school  system;  nor  does 
It  iqiply  unless  private  schoid  bus  <H>era- 
tors  are  able  to  provide  adequate  trans¬ 
portation.  at  reasonable  rates,  and  in 
conformance  with  applicable  safety 
standards;  and  it  does  not  apply  with 
respect  to  any  State  or  local  public  body 
or  agency  thereof  if  it  or  a  direct  prede¬ 
cessor  In  interest  from  which  it  acquired 
the  function  of  so  transporting  si^ool- 
children  and  pers(mnel  (along  with  facil¬ 
ities  to  be  u;^  therefore)  was  engaged 
In  school  bus  operations  at  any  time  dur¬ 
ing  the  twelve-month  period  Immediate¬ 
ly  prior  to  the  date  ot  enactment  of  the 
provision.  Section  164(b)  Is  an  identical 
provision  ai^lylng  cmly  to  the  purchase 
of  buses,  but  applying  irrespective  of 
whether  they  are  assisted  under  the 
Urban  Mass  Transportation  Act  or  under 
the  Federal-Aid  Highway  Act.  Where 
school  bus  operations  were  permitted 
either  under  sections  3(g)  or  164(b) ,  the 
proposed  regulations  required  a  showing 
by  the  federally-assisted  (gierator  that 
the  Federal  assistance  was  not  used  to 
subsidize  those  scho(d  bus  operations. 

UMTA  received  a  great  deal  of  public 
(xunment  on  the  proposed  regulations. 
All  of  the  comments  were  helpful.  Many 
were  invaluable.  As  a  result  of  the  com¬ 
ments.  we  have  developed  these  final 
regulations  on  school  bus  operations 
which  will  effectively  carry  out  the  pur¬ 
pose  of  secticms  3(g)  and  164(b).  These 
final  regulations  will  add  a  new  Part  605 
to  UMTA’s  regulations. 

The  current  Part  605  differs  in  many 
respects  from  the  proposed  version  issued 
for  public  cmnment.  Greater  emphasis 
is  placed  in  the  current  version  on  the 
fact  that  federally-assisted  buses,  facil¬ 
ities  and  equipment  may  not  be  used  for 
the  exclusive  transportation  of  school 
students,  personnel  or  equipment.  Even 
if  a  federally-assisted  operator  is  allowed 
to  engage  in  school  bus  <H>erations  under 
one  of  the  exemptions  listed  in  sections 
3(g)  and  164(b),  the  operator  cannot 
use  federally-assisted  buses,  facilities 
and  equipment  in  those  operatlcms. 
School  bus  operations  as  defined  in  Part 
605  may  only  be  imdertaken  in  Type  I 
or  Type  n  buses  as  defined  by  Highway 
Safety  Program  Standard  17  (as 
amended  May  1973).  Federally-assisted 
buses  must  remain  open  to  the  public  at 
all  times  and  be  clearly  maiiied  for  pub¬ 
lic  use.  This  requirement  was  added  to 
prevent  federally-assisted  operators 
from  operating  special  routes  for  school- 
children  which  are  not  generally  avail¬ 
able  to  the  public.  Where  a  federally- 
assisted  operator  is  allowed  to  engage  in 
school  bus  operations  using  Type  I  or 
Type  II  buses,  these  buses  may  be  serv¬ 
iced  or  maintained  in  federaiy-asslsted 
facilities  or  equipment  only  where  such 
use  does  not  Interfere  with  the  use  of 
such  facilities  and  equipment  for  the 
regular  mass  transit  fieet.  If  these  buses 
are  so  serviced  or  maintained,  the  pro¬ 
portion  of  such  use  attributable  to  schocd 
bus  service  maintenance  is  not  an  al- 
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lowable  operating  expense  for  which 
Federal  funds  may  be  requisitioned. 

A  considerable  amoimt  of  confusion 
developed  from  UMTA’s  policy  lidilch 
allows  the  use  of  federally-assisted  buses 
In  the  “incidental”  transportation  of 
school  students,  personnel  and  equip¬ 
ment  pursuant  to  an  Opinion  of  the 
Comptroller  General  of  the  United 
States  (see  Appendix  A  of  this  part). 
Incidental  use  of  federally-assisted 
buses  is  a  use  which  does  not  interfere 
with  regularly  scheduled  mass  transpor¬ 
tation  service  to  the  public.  By  nature  of 
their  definitions,  the  terms  “school  bus 
operaticms”  and  “incidental  use”  are 
mutually  exclusive  as  defined  In  these 
final  regulations.  Since  school  bus  oper¬ 
ations  are  usually  undertaken  In  peak 
morning  and  evening  hours,  the  inci¬ 
dental  use  of  federally-assisted  buses 
during  those  times  Is  not  possible.  The 
incidental  use  of  federally-assisted  buses 
to  transport  school  students,  personnel 
and  equipment  exclusively  can  cmly  oc¬ 
cur  during  non-peak  hours  and  Is  there¬ 
fore  “charter  service”  which  is  subject 
to  Part  604  of  UMTA  regulations.  Be¬ 
cause  the  transportation  of  school  stu¬ 
dents.  personnel  and  equipment  during 
off-peak  hours  Is  a  charter  service  sub¬ 
ject  to  Part  604  of  UMTA  regulations, 
these  final  regulations  do  not  require  a 
separate  cost  certification  for  school  bus 
operations  as  did  the  proposed  regula¬ 
tions.  Federally-assisted  buses  may  not 
be  used  In  school  bus  operations,  and 
Type  I  or  Type  11  schocd  buses  may  not 
be  serviced  or  maintained  in  federally- 
assisted  facilities  or  equipment  except 
where  such  use  Is  demonstrably  inci¬ 
dental  to  the  use  of  such  facilities  for  the 
regular  mass  transit  fleet.  For  these 
reasons,  UMTA  feels  that  the  concept  of 
cost  certification  need  not  be  applied  to 
school  bus  operations. 

These  final  regulations  also  set  forth 
specific  gulddines  for  an  acceptable  use 
of  federally-assisted  buses  In  the  trans¬ 
portation  of  school  students  and  per¬ 
sonnel. 

A  new  term  “tripper  service”  has  been 
added  In  S  605.3  which  did  not  appear  in 
the  pn^xised  regulations.  Tripper  serv¬ 
ice  means  regularly  scheduled  mass 
transportation  service  which  Is  open  to 
the  public,  and  which  Is  designed  or 
modified  to  accommodate  the  needs  of 
schoolchildren  and  personnel,  using  vari¬ 
ous  fare  collection  and  subsidy  systems. 
Tripper  service  Is  therefore  not  unlike 
any  other  regularly  scheduled  mass 
transportation  service.  Buses  used  in 
this  type  of  service  must  therefore  be 
clearly  marked  as  being  available  to  the 
general  public,  must  stop  only  at  regu¬ 
lar  service  stops,  and  their  routes  must 
be  Included  In  the  published  schedules  of 
the  operator.  Tripper  service  may  be  op¬ 
erated  during  peak-hoiu*  periods. 

With  respect  to  who  may  engage  In 
school  bus  (^rations,  each  federally- 
assisted  operator  who  wishes  to  engage 
In  such  (^rations  must  take  an  afiOrma- 
tlve  showing  to  UMTA  that  It  Is  exonpt 
imder  section  3(g)  or  section  164(b)  at 
the  time  of  Its  next  grant  application  fol¬ 
lowing  the  effective  date  of  these  regu¬ 
lations.  'nils  requirement  Is  found  In 
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ii  605.11  and  605.20  of  these  final  regula¬ 
tions.  It  applies  to  all  federally-assisted 
operators  regardless  of  how  long  such 
<H>erators  have  engaged  In  school  bus 
operations^ 

Other  changes  made  In  these  final 
regulations  Include  the  addition  of  S  605.4 
which  makes  clear  that  the  Issue  of 
school  bus  operations  must  be  discussed 
In  public  hearings  conducted  under  sec¬ 
tion  3(d)  of  the  Urban  Mass  Transporta¬ 
tion  Act  If  the  operator  wishes  to  engage 
In  such  operations.  These  public  hearings 
are  conducted  to  consider  the  economic, 
social  or  environmental  effects  of  the 
requested  Federal  financial  assistance. 
In  S  605.3  the  terms  “adequate  transpor¬ 
tation,”  “interested  party,”  and  “reason¬ 
able  rates”  are  also  defined  for  the  first 
time.  The  term  “urban  area”  has  been 
redefined  to  mean  the  entire  area  In 
which  a  local  body  Is  authorized  by  ap¬ 
propriate  State  and  Federal  law  to  pro¬ 
vide  regularly  scheduled  mass  transpor¬ 
tation  service.  The  words  “authorized  by 
appropriate  local.  State  and  Federal  law” 
did  not  appear  in  the  proposed  version 
of  the  regulations.  In  S  605.16  the  notice 
provision  remains  generally  the  same  ex¬ 
cept  that  applicants  are  required  to  pub¬ 
lish  notice  of  their  intent  to  engage  In 
school  bus  operations  In  a  newspaper  of 
general  circulation  in  Its  urban  area. 
The  requirements  for  developing  cost 
certifications  and  a  cost  allocation  plan 
were  deleted  from  this  Part.  In  §  605.17 
the  applicant  Is  required  to  submit  proof 
of  his  publication  of  notice  when  he 
certifies  that  there  are  no  private  school 
bus  operators  in  the  urban  area.  Other 
aspects  of  these  final  regulations  such 
as  amendment  and  modification  of  ap- 
pUcations  and  the  complaint  procedures 
are  basically  unchanged. 

In  siunmary,  these  regulations  are  is¬ 
sued  to  provide  economic  protection  for 
private  school  bus  operators  who  must 
compete  with  federally-assisted  oper¬ 
ators  in  providing  transportation  for 
schoolchildren,  personnel  and  equipment. 
The  regulations  govern  the  formation 
and  content  of  school  bus  agre^ents  re¬ 
quired  under  the  Urban  Mass  Trans¬ 
portation  Act  and  the  Federal-Aid  High¬ 
way  Act. 

Although  these  are  final  regulations, 
interested  persons  are  invited  to  submit 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  to  the 
Urban  Mass  Transportation  Administra¬ 
tor,  Office  of  the  Chief  Counsel,  Atten¬ 
tion  :  Rules  Docket  Number  7fr-03,  Notice 
1,  400  7th  Street  S.W.,  Washington,  D.C. 
20590.  All  communications  will  be  con¬ 
sidered. 

These  regulations  are  issued  under  the 
authority  of  the  Urban  Mass  Transporta¬ 
tion  Act  of  1964,  as  amended  (49  U.S.C. 
1601  et  seq.) ;  23  U.S.C.  142(a)  and  (c) ; 
23  U.S.C.  103(e)  (4) ;  49  C!FR  1.51. 

In  consideration  of  the  foregoing,  a 
new  Part  605  of  49  C?FR  Chapter  TV  Is 
added  to  read  as  follows. 

Issued  on  March  29, 1976. 

Robert  E.  Patricelli, 

Urban  Mass  Transportation 
Administrator. 
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Authoritt:  Urban  Mass  Transportation 
Act  of  1064,  as  amended  (40  U.S.C.  1601  et 
•eq.);  23  U.S.C.  103(e)(4);  23  U.S.C.  142(a) 
and  (c);  and  49  CFR  1.51. 

Subpart  A — General 
§  605.1  Purpose. 

The  purpose  of  this  part  is  to  prescribe 
poUcies  and  procedures  to  implement  sec¬ 
tion  109(a)  of  the  National  Mass  Trans¬ 
portation  Assistance  Act  of  1974  (Pub. 
L.  93-503;  November  26,  1974;  88  Stat. 
1565).  Section  109(a)  adds  a  new  sec¬ 
tion  3(g)  to  the  Urban  Mass  Transporta¬ 
tion  Act  of  1964,  as  amended  (49  U.S.C. 
1602(g) )  and  differs  from  section  164(b) 
of  the  Federal- Aid  Highway  Act  of  1973 
(49  U.S.C.  1602a(b))  in  that  section 
3(g)  applies  to  all  grants  for  the  con¬ 
struction  or  operation  of  mass  trans¬ 
portation  facilities  and  equipment  under 
the  Urban  Mass  Transportation  Act, 
and  is  not  limited  to  grants  for  the  pur¬ 
chase  of  buses  as  is  section  164(b) . 

By  the  terms  of  section  3(g)  no  Federal 
financial  assistance  may  be  provided  for 
the  construction  or  operation  of  facilities 
and  equipment  for  use  in  providing  pub¬ 
lic  mass  transportation  service  to  an 
applicant  unless  the  applicant  and  the 
Administrator  enter  Into  an  agreement 
that  the  applicant  will  not  engage  in 
school  bus  operations  exclusively  for  the 
transportation  of  students  and  school 
personnel.  In  c(»npetition  with  private 
school  bus  operators. 

§  605.2  Scope. 

These  regulations  apply  to  all  recip¬ 
ients  of  financial  assistance  for  the  con¬ 
struction  or  operation  of  facilities  and 
equlimient  for  use  In  providing  mass 
transportation  under:  (a)  the  Urban 
Mass  Transportation  Act  of  1964,  as 
amended  (49  UB.C.  1601  et  seq.) ;  (b)  23 
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U.S.C.  142(a)  and  (c) :  and  23  UJS.C.  lOt 
(c)  (4). 

§  605.3  Definition*. 

(a)  Except  aa  otherwise  proTlded, 
terms  defined  In  the  Urban  Maas  Trans¬ 
portation  Act  1964,  as  amended  (49 
UiS.C.  1604.  1608)  are  used  in  this  part 
as  so  defined. 

(b)  For  purposes  of  this  part — 

"The  Acts”  means  the  Urban  Maas 
Transportati<«  Act  of  1964,  as  amended 
(49  U.S.C.  1601  et  seq.) ;  23  U.S.C.  142(a) 
and  (c) ;  and  23  U.S.C.  103(e)  (4) . 

"Administrator”  means  the  Urban 
Mass  Transportation  Administrator  or 
his  designee. 

“Adequate  transportation"  means 
transportation  for  students  and  school 
personnel  Mtdilch  the  Administrator  de¬ 
termines  conforms  to  applicable  safety 
laws;^  is  on  time;  poses  a  minimum  of 
discipline  problems;  is  i^t  subject  to 
fluctuating  rates;  and  is  operated  effi¬ 
ciently  and  in  harmony  with  state  edu¬ 
cational  goals  and  programs. 

“Agreement”  means  a  contractual 
agrreement  required  imder  section  3(g) 
of  the  Urban  Mass  Transportation  Act  of 
1964,  as  amended  (49  U.S.C.  1602(g)). 

“Applicant”  means  applicant  for 
assistance  under  the  Acts. 

“Assistance”  means  Federal  financial 
assistance  for  the  purchase  of  buses 
and  the  construction  or  operation  of 
facilities  and  equipment  for  use  In  pro¬ 
viding  mass  transportation  services 
under  the  Acts,  but  does  not  include 
research,  development  and  demonstra¬ 
tion  projects  fimded  under  the  Acts. 

"Grant  contract”  means  the  contract 
between  the  Government  and  the 
grantee  which  states  the  terms  and  con¬ 
ditions  for  assistance  under  the  Acts. 

"Government”  means  the  Govern¬ 
ment  of  the  United  States  of  America. 

"Grantee”  means  a  recipient  of  assist¬ 
ance  imder  the  Acts. 

"Incidental”  means  the  transporta¬ 
tion  of  school  students,  personnd  and 
equipment  in  charter  bus  operations 
during  off  peak  horns  which  does  not 
interfere  with  regularly  scheduled  serv¬ 
ice  to  the  public  (as  defined  in  the 
Opinion  of  ^e  Comptroller  General  of 
the  United  States,  B160204,  December  7, 
1966,  which  is  attached  as  Appendix  A 
of  this  part) . 

“Interested  party”  means  an  individ¬ 
ual,  partnership,  coiporation.  associa¬ 
tion  or  public  or  private  organization 
that  has  a  financial  Interest  which  is 
adversely  affected  by  the  act  or  acts 
of  a  grantee  with  respect  to  school  bus 
operations. 

"Reasonable  Rates”  means  rates  foimd 
by  the  Administration  to  be  fair  and 
equitable  taking  into  consideration  the 
local  conditiMis  which  surroimd  the  area 
where  the  rate  is  in  question. 

"School  bus  operations”  means  trans¬ 
portation  by  bus  exclusively  for  school 
students,  persotmel  and  equipment  in 
lype  I  and  Type  n  school  v^lcles  as  de¬ 
fined  in  Highway  Safety  Program  Stand¬ 
ard  No.  17. 

“Tripper  service”  means  regularly 
scheduled  mass  transportatlcm  service 


ahidk  is  open  to  the  public,  and  which  is 
deslfimed  or  modified  to  accommodate  the 
needs  of  school  students  and  personnel, 
using  various  fare  collections  or  subsidy 
systems.  Buses  used  in  tripper  service 
must  be  clearly  marked  as  open  to  the 
public  and  may  not  cany  designations 
such  as  “school  bus”  or  “school  special”. 
These  buses  may  stop  (mly  at  a  grantee 
or  operator’s  regular  service  stop.  All 
routes  traveled  by  tripper  buses  must  be 
within  a  grantee’s  or  operator's  regular 
route  service  as  indicate  in  their  pub¬ 
lished  route  schedules. 

“Urban  area”  means  the  entire  area  in 
which  a  local  public  body  is  authorized 
by  appropriate  local.  State  and  Federal 
law  to  provide  regvilarly  scheduled  mass 
transportation  service.  This  includes  all 
areas  which  are  either:  (a)  within  an 
"urbanized  area”  as  defined  and  fixed  in 
accordance  with  23  CFR  Part  470,  Sub¬ 
part  B;  or  (b)  within  an  "urban  area”  or 
other  built-up  place  as  determined  by  the 
Secretary  under  section  12(c)(4)  of  the 
Urban  Mass  Transportation  Act  of  1964, 
as  amended  (49  U.S.C.  1608(c)  (4) ) . 

§  605.4  PnMic  hearing  requirement. 

Each  applicant  who  engages  or  wishes 
to  engage  in  school  bus  operations  shall 
afford  an  adequate  opportunity  for  the 
public  to  consider  such  operations  at  the 
time  the  applicant  conducts  public  hear¬ 
ings  to  consider  the  economic,  social  or 
environmental  effects  of  its  requested 
Federal  financial  assistance  under  sec¬ 
tion  3(d)  of  the  Urban  Mass  Transporta¬ 
tion  Act  of  1964,  as  amended  (49  U.S.C. 
1602(d)). 

Subpart  B — School  Bus  Agreements 
§  605.10  Purpose. 

The  purpose  of  this  subpart  is  to  for¬ 
mulate  procedures  for  the  development 
of  an  agreement  concerning  school  bus 
operations. 

§  605.11  Exemptions. 

A  grantee  or  applicant  may  not  en¬ 
gage  in  school  bus  operations  in  competi¬ 
tion  with  private  school  bus  operators 
unless  it  demonstrates  to  the  satisfaction 
of  the  Administrator  as  follows: 

(a)  That  it  operates  a  school  system 
in  its  urban  area  and  also  operates  a 
separate  and  exclusive  school  bus  pro¬ 
gram  for  that  school  system;  or 

(b)  That  private  school  bus  operators 
in  the  urban  area  are  imable  to  provide 
adequate  transportation,  at  a  reasonable 
rate,  and  in  conformance  with  applicable 
safety  standards;  or 

(c>  That  it  is  a  state  or  local  public 
body  or  agency  thereof  (or  a  direct  pred¬ 
ecessor  in  interest  which  has  acquired 
the  function  of  so  transporting  s^ool- 
chlldren  and  personnel  along  with  fa¬ 
cilities  to  be  used  therefor)  who  was  so 
engaged  in  school  bus  operations: 

(1)  In  the  case  of  a  grant  involving 
the  purchase  of  buses — anytime  during 
the  12-month  period  immediately  prior 
to  August  13,  1973. 

(2)  In  the  case  of  a  grant  for  construc¬ 
tion  or  operating  of  facilitits  and  equip¬ 
ment  made  pursuant  to  the  UMT  Act  as 
amended  (49  U.S.C.  1601  et  seq.) ,  any¬ 


time  during  the  12-month  period  imme¬ 
diately  prior  to  November  26,  1974. 

§  605.12  Use  of  project  equipment. 

No  grantee  or  operator  of  lU'oject 
equipment  shall  engage  in  school  bus  op¬ 
erations  using  buses,  facilities  or  equip¬ 
ment  funded  under  the  Acts.  A  grantee 
or  curator  may.  however,  use  such  buses, 
facilities  and  equipment  for  the  trans¬ 
portation  of  school  students,  personnel 
and  equipment  in  incidental  charter  bus 
operations.  Such  use  of  project  equip¬ 
ment  is  subject  to  Part  604  of  Urban 
Mass  Transportati(m  Regulations. 

§605.13  Tripper  serv  ice. 

The  prohibition  against  the  use  of 
buses,  facilities  and  equipment  funded 
imder  the  Acts  shall  not  apply  to  tripper 
service. 

§  605.14  .\greemenl. 

Except  as  provided  in  S  605.11  of  this 
part  no  assistance  shall  be  provided  im¬ 
der  the  Acts  unless  the  applicant  and  the 
Administrator  shall  have  first  entered  in¬ 
to  a  written  agreement  that  the  aiH>li- 
cant  will  not  engage  in  school  bus  opera¬ 
tions  exclusively  for  the  transportation 
of  students  and  school  personnel  in  com¬ 
petition  with  private  school  bus  opera¬ 
tors. 

§605.15  Content  of  agreement. 

(a)  Every  grantee  who  is  not  author¬ 
ized  by  the  Administrator  under  §  605.11 
of  this  part  to  engage  in  school  bus  oper¬ 
ations  shall,  as  a  condition  of  assistance, 
enter  into  a  written  agreement  required 
by  S  605.14  of  this  part  which  shall  con¬ 
tain  the  following  provisions: 

(1)  The  grantee  and  any  operator  of 
project  equipment  agrees  that  it  will  not 
engage  in  school  bus  operations  in  com¬ 
petition  with  private  school  bus  opera¬ 
tors. 

(2)  The  grantee  agrees  that  it  will 
not  engage  in  any  practice  which  con¬ 
stitutes  a  means  of  avoiding  the  require¬ 
ments  of  this  agreement.  Part  605  of  the 
Urban  Mass  TransF>ortation  Regulations, 
or  section  164(b)  of  the  Federal-Aid 
Highway  Act  of  1973  (49  U.S.C.  1602a 
(b)). 

(b)  Every  grantee  who  obtains  au¬ 
thorization  from  the  Administrator  to 
engage  in  school  bus  operations  under 
S  605.11  of  this  part  shall,  as  a  condi¬ 
tion  of  assistance,  enter  into  a  written 
agreement  required  by  §  605.14  of  this 
part  which  contains  the  following  pro¬ 
visions: 

(1)  The  grantee  agrees  that  neither 
it  nor  any  operator  of  project  equip¬ 
ment  will  engage  in  school  bus  opera¬ 
tions  in  competition  with  private  school 
bus  operators  except  as  provided  herein. 

(2)  The  grantee,  or  any  operator  of 
project  equipment,  agrees  to  promptly 
notify  the  Administrator  of  any  changes 
in  its  operations  which  might  jeop8u*dize 
the  continuation  of  an  exemption  under 
Part  605.11  of  the  regulations  of  the 
Urban  Mass  Transportation  Adminis¬ 
tration. 

(3)  The  grantee  agrees  that  it  will  not 
engage  in  any  practice  which  constitutes 
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a  means  of  avoiding  the  requirements  of 
this  agre^ent.  Part  605  of  the  Urban 
Mass  Transportation  Administration 
regulations  or  section  164(b)  of  the  Fed¬ 
eral-Aid  Highway  Act  of  1973  (49  n.S.C. 
1602a (b). 

(4)  The  grantee  agrees  that  the  proj¬ 
ect  facilities  and  equipment  shall  be  used 
for  the  provision  of  mass  transportation 
services  within  Its  urban  8u*ea  and  that 
any  other  use  of  project  facilities  and 
equipment  will  be  incidental  to  and  shall 
not  Interfere  with  the  use  of  such  facili¬ 
ties  and  equipment  in  mass  transporta¬ 
tion  service  to  the  public. 

§  605.16  Notice. 

(a)  Each  applicant  who  engages  or 
wishes  to  engage  in  school  bus  operations 
shall  include  the  following  in  its  applica¬ 
tion; 

(1)  A  statement  that  it  has  provided 
written  notice  to  all  private  school  bus 
operators  operating  in  the  urban  area 
of  Its  application  for  assistance  and  its 
proposed  or  existing  school  bus  opera¬ 
tions; 

(2)  A  statement  that  It  has  published 
in  a  newspiaper  of  general  circulation  In 
Its  urban  area  a  notice  of  its  applica¬ 
tion  and  Its  proposed  or  existing  school 
bus  operations; 

(b)  The  notice  required  by  paragraphs 

(a)  (1)  and  (a)  (2)  of  this  section  shall 
include  the  following  information: 

(1)  A  description  of  the  area  to  be 
served  by  the  applicant. 

(2)  An  estimation  of  the  number  of 
each  type  of  bus  which  will  be  employed 
on  the  proposed  school  bus  operations, 
and  the  number  of  weekdays  those  buses 
wdll  be  available  for  school  bus  opera¬ 
tions. 

(3)  A  statement  of  the  time,  date,  and 
place  of  public  hearings  required  under 
section  3(d)  of  the  Urban  Mass  Trans¬ 
portation  Act  of  1964,  as  amended  (49 
U.S.C.  1602(d) ) ,  to  be  held  on  the  ^pli¬ 
cation  for  assistance. 

(4)  A  statement  setting  forth  reasons 
the  applicant  feels  it  should  be  allowed 
to  engage  in  school  bus  operations  imder 
S  605.11  of  this  part. 

(c)  Copies  of  the  application  for  as¬ 
sistance  and  notice  required  by  para¬ 
graph  (a)  of  this  ^all  be  available  for 
Inspection  dmlng  the  regular  business 
hours  at  the  office  of  the  applicant. 

§  605.17  Certification  in  lieu  of  notice. 

If  there  are  no  private  school  bus  op~ 
erators  operating  in  the  applicant’s 
urban  area,  the  applicant  may  so  certify 
in  its  application  in  lieu  of  meeting  the 
requirements  of  S  605.16.  This  certifica¬ 
tion  shall  be  accompanied  by  a  statement 
that  the  a{H>licant  has  published,  in  a 
newspaper  of  general  circulation  in  its 
urban  area,  a  notice  stating  that  it  has 
applied  for  assistance  as  provided  imder 
1 605.16(b)  and  that  it  has  certified 
that  there  are  no  private  school  bus 
operators  (grating  in  Its  urban  area. 
A  copy  of  the  notice  as  published  shall 
be  Included. 


§  605.18  Comments  by  private  school 
bus  <^>eraton. 

Private  school  bus  curators  may  file 
written  comments  on  an  applicants 
proposed  or  existing  school  bus  opera¬ 
tions  at  the  time  of  the  public  hearing 
held  pursuant  to  section  3(d)  of  the  Ur¬ 
ban  Mass  Transportation  Act  of  1964,  as 
amended  (49  U.S.C.  1602(d)).  The  c(Hn- 
ments  of  private  school  bus  (H>erators 
must  be  submitted  by  the  applicant  to 
the  Administrator  together  with  the 
transcript  of  this  public  hearing. 

§  605.19  Approval  of  Siiiool  bus  opera¬ 
tions. 

(a)  The  Administrator  will  consider 
the  comments  filed  by  private  school  bus 
operators  prior  to  making  any  findings 
regarding  the  applicant’s  proposed  or 
existing  school  bus  operations. 

(b)  After  a  showing  by  the  applicant 
that  it  has  complied  with  the  require¬ 
ments  of  49  U.S.C.  1602(d)  and  this  sub¬ 
part,  the  Administrator  may  approve 
its  school  bus  operations. 

(c)  If  the  Administrator  finds  that 
the  applicant  has  not  complied  with  the 
notice  requirement  of  this  part  or  other¬ 
wise  finds  that  the  applicant’s  proposed 
or  existing  school  bus  operations  are  un¬ 
acceptable,  he  will  so  notify  the  appli¬ 
cant  in  writing,  stating  the  reasons  for 
his  findings. 

(d)  Within  20  days  after  receiving 
notice  of  adverse  findings  from  the  Ad¬ 
ministrator,  an  applicant  may  file  writ¬ 
ten  objections  to  the  Administrator’s 
findings  or  submit  a  revised  proposal 
for  its  school  bus  operations.  If  an  ap¬ 
plicant  revises  its  proposed  or  existing 
school  bus  operations,  it  shall  mail  a 
copy  of  these  revisions  along  with  the 
findings  of  the  administrator  to  private 
school  bus  operators  required  to  be  noti¬ 
fied  under  S  605.16. 

(e)  Private  school  bus  operators  who 
receive  notice  under  paragraph  (d)  of 
this  section  may  within  20  days  after  re¬ 
ceipt  of  notice  file  written  comments  on 
the  proposed  revisions  with  the  Admin¬ 
istrate'.  The  Administrator  will  consider 
these  comments  prior  to  his  approval  of 
a  proposed  revlslei  by  the  applicant. 

(f)  Upon  receipt  of  notice  of  ap¬ 
proval  of  its  school  bus  operations,  the 
applicant  may  enter  into  an  agreement 
with  the  Administrator  under  S  605.14 
of  this  part. 

Subpart  C — Modification  of  Prior  Agree¬ 
ments  and  Amendment  of  Application 

for  Assistance 

§  605.20  Modification  of  prior  agree¬ 
ments. 

(a)  Any  grantee  which,  prior  to  the 
adoptl<Mi  of  this  part,  entered  into  an 
agreement  required  by  section  164(b) 
of  the  Federal-Aid  Hlghwray  Act  of  1973 
(49  U.S.C.  1602(a)  (b)),  or  section  3(g) 
of  the  Urban  Mass  Transportation  Act 
of  1964,  as  amended  (49  U.S.C.  1602(g) ). 
who  engages  or  wishes  to  engage  in 
school  bus  operations  in  competition 
with  private  school  bus  operators,  shall 


seek  modification  of  that  agreement  in 
accordance  with  paragraphs  (b)-(d)  of 
this  section. 

(b)  The  grantee  shall  develop  a 
statement  setting  forth  in  detail  the 
reasons  it  feels  It  should  be  allowed  to 
engage  in  school  bus  operations  under 
i  605.11  of  this  part.  A  copy  of  the  state¬ 
ment  should  be  provided  private  school 
bus  operators  who  provide  service  in  the 
grantee’s  urban  area. 

(c)  The  grantee  shall  allow  30  days 
for  persons  receiving  notice  under  this 
section  to  respond  with  written  com¬ 
ments  concerning  its  proposed  or  exist¬ 
ing  school  bus  operations. 

(d)  After  receiving  written  comments, 
the  grantee  shall  send  his  pr(^x>sal  with 
written  comments  thereon  to  the  Ad¬ 
ministrator  for  his  review  under  S  605.17 
of  this  part. 

§  605.21  Amondinont  of  appIifalioiiM  for 
assistance. 

Pending  applications  for  assistance 
upon  which  public  hearings  have  been 
held  pursuant  to  section  3(d)  of  the 
Urban  Mass  ’Transportation  Act  of  1964, 
as  amended  (49  U.S.C.  1602(d) ) ,  and  ap¬ 
plications  which  have  been  approved  by 
the  Administrator  but  for  which  no  grant 
contract  has  been  executed,  shall  be 
amended  by  the  applicant  to  conform  to 
this  part  by  following  the  procedures  of 
§  605.20(b) -(d). 

Subpart  D — Complaint  Procedures  and 
Remedies 

§  605.30  Filing  a  complaint. 

Any  interested  party  may  file  a  com¬ 
plaint  with  the  Administrator  alleging  a 
violation  or  violations  of  terms  of  an 
agre^nent  entered  into  pursuant  to 
§  605.14.  A  complaint  must  be  in  writing, 
must  specify  in  detail  the  action  claimed 
to  violate  the  agreement,  and  must  be 
accompanied  by  evidence  sufficient  to 
enable  the  Administrator  to  make  a  pre¬ 
liminary  determination  as  to  whether 
probable  cause  exists  to  believe  that  a 
violation  of  the  agreement  has  taken 
place. 

§  605.31  Notification  to  the  respondent. 

On  receipt  of  any  complaint  under 
§  605.30,  or  on  his  own  motion  if  at  any 
time  he  shall  have  reason  to  believe  that 
a  violation  may  have  occurred,  the  Ad¬ 
ministrator  will  provide  written  notifi¬ 
cation  to  the  grantee  concerned  (here¬ 
inafter  called  “the  respondent’’)  that  a 
violation  has  probably  occurred.  ’The  Ad¬ 
ministrator  will  inform  the  respondent  of 
the  conduct  which  constitutes  a  probable 
violation  of  the  agreement. 

§  605.32  Accumulation  of  cvideiiliury 
material. 

The  Administrator  will  allow  the  re¬ 
spondent  not  more  than  30  days  to  show 
cause,  by  sulxnlssion  of  evld«ice,  why  no 
violation  should  be  deemed  to  have  oc- 
ciUTed.  A  like  period  shall  be  allowed  to 
the  complainant.  If  any,  during  which 
he  may  submit  evidence  to  rebut  the  evl- 
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dence  offered  by  the  respondent.  Hie  Ad¬ 
ministrator  may  undertake  such  furthw 
investigati<xi.  including  hearing  tran- 
including,  in  his  discretion,  the  holding 
of  an  evidentiary  hearing  or  hearings. 

§  605.33  Adjudication. 

(a)  After  reviewing  the  results  of  such 
Investigation,  including  hearing  tran¬ 
scripts,  if  any,  and  all  evidence  sulmiitted 
by  the  parties,  the  Administrator  will 
make  a  written  determination  as  to 
whether  the  respondent  has  engaged  in 
school  bus  operations  in  violation  of  the 
terms  of  the  agreement. 

(b)  If  the  Administrator  determines 
that  there  has  been  a  violation  of  the 
agreement,  he  will  order  such  r^edlal 
measures  as  he  may  deem  appropriate. 

(c)  The  determination  by  the  Admin¬ 
istrator  will  include  an  analysis  and  ex¬ 
planation  of  his  flndings. 

§  605.34  Remedy  where  there  has  heen 
a  violation  of  the  agreement. 

If  the  Administrator  determines,  pur¬ 
suant  to  this  subpart,  that  there  has  been 
a  violation  of  the  terms  of  the  agree¬ 
ment,  he  may  bar  a  grantee  or  oiierator 
from  the  receipt  of  further  financial 
assistance  for  mass  transportation  facil¬ 
ities  and  equipment. 

§  605.35  Judicial  review. 

The  determination  of  the  Administra¬ 
tor  pursuant  to  this  subpart  shall  be 
final  and  conclusive  on  all  parties,  but 
shall  be  subject  to  judicial  review  pur¬ 
suant  to  Title  5  U.S.C.  §§  701-706. 

Subpart  E — Reporting  and  Records 

§  605.40  Reports  and  information. 

The  Administrator  may  order  any 
grantee  or  operator  for  the  grantee,  to 
file  special  or  separate  reports  setting 
forth  information  relating  to  any  trans¬ 
portation  service  rendered  by  such 
grantee  or  operator,  in  addition  to  any 
other  reports  required  by  this  part. 

Appendix  A 

Comptroller  Oeneral  of  the 

United  States, 

Washington,  D.C.,  December  7,  1966. 

Dear  Mr.  Wilson:  The  enclosure  with 
your  letter  of  October  4,  1966,  concerns  the 
legality  of  providing  a  grant  under  the 
Urban  Mass  Transportation  Act  of  1964  to 
the  City  of  San  Diego,  (City),  California. 
The  problem  involved  arises  In  connection 
with  the  definition  In  subsection  9(d)  (5)  of 
the  act,  49  U.S.C.  1608(d)(6),  excluding 
charter  or  sightseeing  service  from  the  term 
“mass  transportation.” 

It  appears  from  the  enclosure  with  your 
letter  that  the  City  originally  included  in 
Its  grant  application  a  request  for  funds  to 
purchase  8  buses  designed  for  charter  serv¬ 
ice.  Subsequently  the  City  amended  Its  ap¬ 
plication  by  deleting  a  request  for  a  portion 
of  the  funds  attributable  to  the  charter  bus 
coaches.  However,  In  addition  to  the  8  spe¬ 
cially  designed  charter  buses  Initially  ap¬ 
plied  far,  the  City  allegedly  uses  about  40 
of  Its  transit  type  buses  to  a  substantial  ex¬ 
tent  tor  charter-type  services.  In  light  of 
these  factors  surrounding  the  application  by 
the  City,  the  encloeuie  requests  our  i^lnlon 
with  regard  to  the  legality  of  grants  under 
the  act  as  it  applies  to  cwtain  matters  (In 
effect  questions),  which  are  numbered  and 


quoted  below  and  answered  In  the  order 
presented. 

Number  one: 

“The  grant  of  funds  to  a  City  to  purchase 
buses  and  equipment  which  are  intended  for 
substantial  use  In  the  general  charter  bus 
business  as  well  as  In  the  Mass  Transporta¬ 
tion  type  buslnes.” 

The  Urban  Mass  Transportation  Act  of 
1964  does  not  authorize  grants  to  assist  In 
the  purchase  of  buses  or  other  equipment 
for  any  service  other  than  urban  mass  trans¬ 
portation  service.  Section  3(a)  of  the  act 
limits  the  range  of  eligible  facilities  and 
equipment  to  “•  *  *  buses  and  other  rolling 
stock,  and  other  real  or  personal  property 
need^  for  an  efficient  and  coordinated  mass 
transportation  system.”  In  turn,  “mass 
transportation”  Is  defined,  in  section  9(d) 
(5)  of  the  act,  specifically  to  exclude  charter 
service.  We  are  advised  by  the  Department  of 
Housing  and  Urban  Development  (HUD) 
that  under  these  provisions,  the  Department 
has  limited  Its  grants  to  the  purchase  of 
buses  of  types  suitable  to  meet  the  needs 
of  the  particular  kind  of  urban  mass  trans¬ 
portation  proposed  to  be  furnished  by  the 
tion  type  business.” 

HUD  further  advises  that: 

“One  of  the  basic  facts  of  urban  mass 
transportation  operations  Is  that  the  need 
for  rolling  stock  is  far  greater  during  the 
morning  and  evening  rush  hours  on  week¬ 
days  than  at  any  other  time.  For  that  rea¬ 
son,  any  system  which  has  sufficient  rolling 
stock  to  meet  the  weekday  rush-hour  needs 
of  its  customers  must  have  a  substantial 
amount  of  equipment  standing  Idle  at  other 
times,  as  well  as  drivers  and  other  person¬ 
nel  being  paid  when  there  is  little  for  them 
to  do.  To  relieve  this  inefficient  and  un¬ 
economical  situation,  quite  a  number  of 
cities  have  offered  incidental  charter  service 
using  this  idle  equipment  and  personnel 
during  the  hours  when  the  same  are  not 
needed  for  regularly  scheduled  runs.  Among 
the  cities  so  doing  are  Cleveland,  Pittsburgh, 
Alameda,  Tacoma,  Detroit  and  Dallas. 

“Such  service  contributes  to  the  success 
of  urban  mass  transportation  operations  by 
bringing  in  additional  revenues  and  provid¬ 
ing  full  employment  to  drivers  and  other 
employees.  It  may  in  some  cases  even  re¬ 
duce  the  need  for  Federal  capital  grant  as¬ 
sistance. 

"We  do  not  consider  that  there  is  any 
violation  of  either  the  letter  or  the  spirit 
of  the  Act  as  a  result  of  such  incidental  use 
of  buses  in  charter  service.  To  guard  against 
abuses,  every  capital  facilities  grant  con¬ 
tract  made  by  this  Department  contains  the 
following  provisions: 

"  ‘Sec.  4.  Use  of  Project  Facilities  and 
Equipment — The  Public  Body  agrees  that  the 
Project  facilities  and  equipment  will  be  used 
for  the  provision  of  mass  tram^rtatlon 
service  within  its  urban  area  for  the  period 
of  the  useful  life  of  such  facilities  and 
equipment.  .  .  .  The  Public  Body  further 
agrees  that  during  the  useful  life  of  the 
Project  facilities  and  equipment  it  will  sub¬ 
mit  to  HUD  such  financial  statements  and 
other  data  as  may  be  deemed  necessary  to 
assure  compliance  with  this  Section.’  ” 

It  is  our  view  that  grants  may  be  made 
to  a  city  under  section  3(a)  of  the  act  to 
purchase  buses  needed  by  the  city  for  an 
efficient  and  coordinated  mass  transporta¬ 
tion  system,  even  though  the  city  may  in¬ 
tend  to  use  such  buses  for  charter  use  when 
the  buses  are  not  needed  on  regularly  sched¬ 
uled  runs  (l.e.  for  mass  transportation  pur¬ 
poses)  and  would  otherwise  be  idle. 

Number  two: 

“Whether  a  grant  of  such  funds  is  proper 
if  charter  bus  use  is  incidental  to  mass  public 
transportation  operations.  If  so,  what  Is  the 
definition  of  ‘incidental  use.’  ” 


We  are  advised  by  HUD  that  under  its 
legislative  authority,  it  cannot  and  does  not 
take  charter  service  requirements  into  con¬ 
sideration  in  any  way  in  evaluating  the  needs 
of  a  local  mass  transportation  system  for 
buses  or  other  equipment. 

HUD  further  advises  that : 

“However,  as  indicated  above,  we  are  of  the 
opinion  that  any  lawful  use  of  project  equip¬ 
ment  which  does  not  detract  from  or  inter¬ 
fere  with  the  urban  mass  transportation 
service  for  which  the  equipment  is  needed 
would  be  deemed  an  incidental  use  of  such 
equipment,  and  that  such  use  of  project 
equipment  is  entirely  permissible  under  our 
legislation.  What  uses  are  in  fact  incidental, 
under  this  test,  can  be  determined  only  on  a 
case-by-case  basis.” 

In  view  of  what  we  stated  above  in  answer 
to  the  first  question,  the  first  part  of  ques¬ 
tion  two  is  answered  in  the  affirmative. 

As  to  the  second  part  of  the  question,  in 
Security  National  Insurance  Co.  v.  Secuoyah 
Marina,  246F.2d  830,  “Incident”  is  defined  as 
meaning  “that  which  appertains  to  some¬ 
thing  else  which  is  primary.”  Thus,  we  can¬ 
not  say  HUD’S  definition  of  “incidental  use” 
as  set  forth  above  is  unreasonable.  Under 
the  act  involved  grants  may  be  made  to  pur¬ 
chase  buses  only  if  the  buses  are  needed  for 
an  efficient  and  coordinated  mass  transpor¬ 
tation  system.  It  would  appear  that  if  buses 
are  purchased  in  order  to  meet  this  need,  and 
are,  in  fact,  used  to  meet  such  need,  the 
use  of  such  buses  for  charter  service  when 
not  needed  for  mass  transportation  services 
would,  in  effect,  be  an  “incidental  use,”  in¬ 
sofar  as  pertinent  here.  In  our  opinion  such 
Incidental  use  would  not  violate  the  pro¬ 
visions  of  the  1964  act. 

Number  three: 

“The  grant  of  funds  for  mass  public  trans¬ 
portation  purposes  to  a  City  which  has  ex¬ 
pressed  an  intent  to  engage  in  the  general 
charter  bus  business  when  such  funds  would 
in  effect  constitute  a  subsidy  to  the  City 
of  its  Intended  charter  bus  operations;  i.e. 
freeing  Municipal  funds  with  which  to  pur¬ 
chase  charter  bus  equipment.” 

Section  4(a)  of  the  1954  Act  (49  U.S.C. 
1603(a))  provides,  in  part,  as  follows; 

•  -pjjg  Administrator  (now  Secre¬ 
tary),  on  the  basis  of  engineering  studies, 
studies  of  economic  feasibility,  and  data 
showing  the  nature  and  extent  of  expected 
utilization  of  the  facilities  and  equipment, 
shalKestimate  what  portion  of  the  cost  of  a 
project  to  be  assisted  under  section  1602 
of  this  title  cannot  be  reasonably  financed 
from  revenues — which  portion  shall  herein¬ 
after  be  called  ‘net  project  cost’.  ‘The  Federal 
grant  for  such  a  project  shall  not  exceed 
two-thirds  of  the  net  project  cost.  ‘The  re¬ 
mainder  of  the  net  project  cost  shall  be 
provided,  in  cash,  from  sources  other  than 
Federal  funds  •  • 

It  is  clear  from  the  legislative  history  of 
the  act  Involved  that  the  “revenues”  to  be 
considered  are  mass  transportation  system 
revenues  including  any  revenues  from  inci¬ 
dental  charter  operations.  There  is  nothing 
in  the  language  of  the  act  which  requires 
HUD  to  take  into  account  the  status  of  the 
general  funds  of  an  applicant  city  in  deter¬ 
mining  how  much  capital  grant  assistance  to 
extend  to  that  city. 

It  should  be  noted  that  in  a  sense  nearly 
every  capital  grant  to  a  city  constitutes  a 
partial  subsidy  of  every  activity  of  the  city 
which  is  supported  by  tax  revenues,  since  it 
frees  tax  revenues  for  such  other  uses. 

Number  foiu*: 

“With  specific  reference  to  the  application 
of  the  City  of  San  Diego  for  funds  under 
its  application  to  the  Department  of  Housing 
and  Urban  Development  dated  June  3,  1966. 
whether  the  Act  permits  a  grant  to  purchase 
equipment  wherein  25  per  cent  of  such 
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equipment  will  be  used  either  exclusively  or 
substantially  In  the  operation  of  charter  bus 
services.” 

As  to  the  City  of  San  Diego’s  grant  applica- 
tion,  we  have  been  advised  by  HTJD  as 
follows : 

”As  explained  above,  the  Act  authorizes  as¬ 
sistance  only  for  facilities  to  be  tised  in  mass 
transportation  service.  We  could  not,  there¬ 
fore,  assist  San  Diego  in  purchasing  any 
equipment  to  be  used  ‘exclusively*  in  the  op¬ 
eration  of  charter  bus  service.  Furthermraw, 
as  also  explained  above,  assisted  mass  trans¬ 
portation  equipment  can  be  used  only  in¬ 
cidentally  for  such  charter  services. 

”Whether  equipment  used  ‘substantially* 
in  such  service  qualifies  under  this  rule  can 
be  answered  only  In  the  light  of  the  specifics 
of  the  San  Diego  situation.  *  *  *  we  have  al¬ 
ready,  during  our  preliminary  review  of  the 
City’s  application,  disallowed  about  9150,000 
of  the  proposed  project  cost  which  was  al¬ 
located  to  the  purchase  of  ei£^t  charter-type 
buses. 

"The  final  application  of  the  City  of  San 
Diego  is  presently  under  active  conslderati<m 
by  this  Department.  In  particular,  we  have 
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requested  the  City  to  furnish  additional  in¬ 
formation  as  to  the  nature  and  extent  of  the 
proposed  use,  if  any,  of  project  facilities  and 
equipment  in  charter  service,  so  that  we  can 
further  evaluate  the  application  under  the 
criteria  above  set  forth.  We  have  also  re¬ 
quested  similar  Inaformatlon  from  Mr.  Fred¬ 
rick  J.  Ruane,  who  has  filed  a  taxpayers’  suit 
(Superior  Court  for  San  Diego  Coxmty  Civil 
#297329)  against  the  City,  contesting  Its  au¬ 
thority  to  engage  In  charter  bus  c^ratlons.” 

As  Indicated  above,  it  is  clear  that  under 
the  act  in  question  grants  may  not  legally  be 
made  to  purchase  buses  to  be  used  ‘‘exclu¬ 
sively”  in  the  operation  of  charter  bus  serv¬ 
ice.  However,  in  view  of  the  purposes  of  the 
act  involved  it  Is  our  opinion  that  a  city 
which  has  purchased  with  grant  funds  buses 
needed  for  an  efficient  mass  transportation 
system.  Is  not  precluded  by  the  act  from  us¬ 
ing  such  buses  for  charter  service  during 
Idle  or  off-peak  periods  when  the  biises  are 
not  needed  for  regtilarly  scheduled  runs.  As 
Indicated  above,  such  a  u.se  would  appear  to 
be  an  incidental  use. 


The  fourth  question  is  answered  accord¬ 
ingly. 

As  requested,  the  correspondence  enclosed 
with  your  letter  is  returned  herewith. 

Sincerely  yours, 

FkaNK  H.  WxiTZEL, 
Assistant  Comptroller  General 
oj  the  United  States. 

Enclosures: 

The  Honm^ble  Bob  Wilson,  House  of  Repre¬ 
sentatives. 

March  29, 1976. 

ImxATiONART  Impact  Statement 

FINAL  XECULATIONB  ON  SCHOOL  BUS  OPERATIONS 

I  certify  that,  in  accordance  with  Execu¬ 
tive  Order  11821,  dated  November  27,  1974, 
and  Departmental  Implementing  instruc¬ 
tions,  as  Inflationary  Impact  Statement  Is 
not  required  for  final  regulations  on  School 
Bus  Operations. 

Robert  E.  Patricelli, 

Urban  Mass  Transportation 

Administrator. 

[FR  DOC.7&-9419  FUed  3-31-76;8;45  am] 
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